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BEST GOPY AVAILABLE 


Complaint 
R Y Uchhoaus en, J 


UNITED STATES DISTRICT COURT : 
EASTERN DISTRICT OF NEW YORK 


Pare ep ae rp oe : 4 56 272 


PAT WRIGHT and JACK LIEBERMAN, 


Plaintiffs, 


Civil Action No. 


~egainst- 
CHIEF OF TRANSIT POLICE, and CHAIRMAN COMPLAINT 
and MEMBERS OF THE BOARD OF THE NEW 
YORK CITY TRANSIT AUTHORITY, 


Defendants. 


Plaintiffs, by their attorneys, allege: ’ 
1. This case arises andek the Constitution, Amend- 
ments I and XIV, and under 42 U.S.C. § 1983. Jurisdiction is 
conferred by 28 U.S.C. §§ 1331 and 1343(4). 
2. The amount in mcetecvaray exceeds $10,000 ex- 
clusive of interest and costs. 
¥ 3. Plaintiff Pat Wright resides at 95 Eastern Park- 
way, Apt. 1D, Brooklyn, New York. Plaintiff Jack Lieberman 
resides at 504 West 110th Street, Apt. 9D, New York, New York. 
| '4. The defendants are the Chairman and Members of 
the Board of the New York City Transit Authority, and the 
“ Chiee of Transit balica, an officer of the New York City 
etanste Authority. Defendants are headquartered at 370 Jay 
Street, Brooklyn, iene York. 
5. At all times referred to below, defendants acted 


in their official capacities under color of state law. They 


are sucd in their official capacities. 


Complaint 


6. Plaintiffs are members of the Socialist Workers 
Party ("SWP"). 

7. The SwP is a nationwide political party which 
seeks to bring socialism to the United States through distri- 
bution of literature, electioneering and other lawful and or- 
d@erly methods. The SWP seeks and finds its largest constitu-. 
ency among the working class. 

8. As a means of communicating the ideas and pro- 
grams of their party and its candidates, plaintiffs spend ake 
to two Neds per week selling copies of The Militant and Young 
Socialist newspapers in streets and other public places. | 

9. The ” *itant and Young socialist contain analy- 
sis and reporting ot cu.:cenl events from a socialist perspec- 
tive and, in recent years, the papers have supported most of 
the programs and electcral candidates of the SWP. 

10. Plaintiffs' method. of selling The ieee and 
‘Young Socialist is to display the papers by hand-and to con- 
verse with interested persons about socialism and about the — 
content of the papers. 

11. Prior to and during the month of December, 1974, 
plaintiffs sold copies of The Militant end enue Socialiat in 
subway stations of the New York City Transit Authority. 

; 12. The subway stations gig aretha: Gadacescemne 
areas, many of which are lined with shops, pegedeanan, vend- 
ing machines, lunch counters and nee facilities, and 


which contain large numbers of working class people. 


Complaint 


13. During Pecember of 1974, officers of the New 
York City Transit ESitee ordered plaintiffs to stop selling 
The Militant in subwey stations and threatened to ticket 
plaintiffs if they did not stop. 

14. By letter dated January 28, 1975, plaintiffs 
notified the defendants of their desire to sell’ papers in 
the subway stations and expressed willingness to ise Sy 
reasonable regulations as - specific time, manner and p «-# 
of selling within the stations. Plaintiffs r2quested defend- 
ants to thateuee the transit police officers not to interfere 


further with such selling. 


15. By letter of Mr. John G. de Roos, General Coun- 


sel of the New York City Transit Authority, dated February 13, 
1975, de’ -adants denied plaintiffs’ request, stating that the 
“sale of 'The Militant’ in the manner you propose is prohibited 
‘ by Transit Authority regulations." 

16. Plaintiffs have stopped selling papers in subyay 
facilities, but desire to resume if the threat of eacecke ac- 
tion by the police officers is eliminated. 

17. By prohibiting plaintiffs from selling The .Mili- 

tant and Young Socinlist in the subway ste*ions, defendants 
prevent plaintiffs from’ propageting their ideas in a proper 
place through their method of selling publications in conjunc- 


tion with personal contact and peaceful discussion, in viola- 


tion of the First Amendment and 42 U.S.C.A. § 1983. 


Complaint 

18. As a result of the acts of defendants Pa 
theie subordinates, plaintiffs have suffered and are suffer- 
ing irreparable injury, ir inat they are prevented from pro- 
pagating their ideas an? fron builain< support for their 
party, its programs and candidates, by means of selling papers 
a5 the subway stations, and plaintiffs will continue to sus- 
tain like injury unless the defendants are restrained Ber 


this court. 


19. Plaintiffs have not previonsly sought relief 


in this or another court. 


WHEREFORE, plaintiffs request judgment in the form 


1. =A declaratory jvagment that plaintiffs are en- 
titled to sell The Militant and young Socialist in person in 
the subway statians of the New York City Transit Authority, 
subject to reasonable regulations as to time, manner and 
place. 

2. A permanent injunction, restraining the defend- 
ants, their agents, privies, successors and assigns, and all 
persons acting in concert with them or with knowledge of the 
judgment, from interfering in any way with the selling of The 
Militant, and/or Young Socialist by plaintiffs in person in 
the subway stations of the New York City Transit Authority, 


w~ubject to roasonable regulalions as to time, manner and 


place; and 


Complaint 


3. Such other relief as may be just and proper, 


flstaety fa 
HERBERT JORDAN 
Rabinowitz, Boudin & Standard 
Bill of Rights Foundation 
. 30 East 42nd Street 
New York, New York 10017 
(212) oxford 7-8640 
Attorneys for Plaintiffs 


Dated: New York, New York . 
February 21, 1975 


Answer 


l UNITED STATES DISTRICT COURT 
LEAS TERN DISTRICT OF NEW YORK 
iH 
‘PAT WRIGHT and JACK LIEB ERMAN, 
Plaintiffs, 
: Civil Action No. 
: -against- : 75 C 272 
i CHIEF OF TRANSIT POLICE, and CHAIRMAN . 
tand MEMBERS OF THE BOARD OF THE : newer. 
NEW YORK CITY TRANSIT AUTHORITY, 


Defendants. 


The defendants, by their aes. in answer to the compist allege: 


| 
- 
- 


7 FIRST: Denies each and si aia § allegation contained in the paragraphs 
iy Vo :2,655 17 and 18 of the complaint. 

SECOND: Denies knowledge or information sufficient to pone belief as: 
ito the truth of the allegations contained in paragraphs 3, 6, 7, 8 9, 10, 11, 


i 
| 13, 16 and 19 of the complaint. 
THIRD: Denies each and every allegation contained in paragraph 4 of the 


| complaint except admits that the named defendants are the Chief of the Transit, 


' Police, and the Chairman and Members of the Board of the New York City 


a 


| Transit Authority, whose principal office is at 370 Jay Street, Brooklyn, N. Y. 


, 


the complaint except admits that there are 416 subway stations, some of 


| FOURTH: Denies each and every allegation contained in paragraph 12 of 


which are underground, and some of which contain concessions where safety 


eo 


} 
| 
H 
{ 
f i 
f and efficiency permit, and that approximately four million passengers are | 
earaid daily. | 
FIFTH: Denies each and every allegation contained in paragraphs 14 | 

: and 15 of the complaint except admit that a letter duted January 28, 1975 was | 
¥ 


sent to the Transit Authority (Lieberman affidavit, Exhibit A}, and that a reply 


| 
I 


‘ae dated February 13, 1975 was sent by Mr. John G. ce Roos to inform 


counsel for plaintiffs, Mr. Jerdan, that the proposed method of sale would 
I ; 
yViolate Authority regulations, and would create hazardous conditions for sub- 
: 
f 


is 


way riders. <A copy of this letter is annexed here: and marked Exhibit L 


ome DEFENSE, DEFENDANTS ALLEGE: 


pk eewes ememesa eeanee ce = Sete em: Senee ae ammemmnEENENT Soe eSeD oe 


| FOR A'- FURTHER AND SEPARATE 
j 


! SIXTH: This Court lacks jurisdiction under 28 U.S.C. §1331 because the 


rt 
t 


jamount actually in COROT eee is less than ten thousand dollars exclusive of 
interest and costs. 


FOR A FURTHER AND SEPARATE 
DEFENSE, DEFENDANTS ALLEGE: 


SEVENTH: The New York City Transit Authority, a public benefit corpo- 
ration created pursuant to §1201 of the Public Authorities agi, is not = 
| person" within the meaning ot 42 U.S.C. §1983. Thevere: e, this Court lacks; 
| jurisdiction under 28 U.S.C. §1343(4). . 


FOR A FURTHER AND SEPARATE 
DEFENSE, DEFENDANTS ALLEGE: 


* 


Transit Authority regulation. 
WHEREFORE, the defendants respectfAlly request a judgment dismissing 
. the complaint in its entirety. 


’ Dated: March/f, 1975 
Johat G. de Roos 
General Counsel 
New York City Transit Authority; 


370 Jay Sirect 
Brooklyn, N. ¥. 11201 
i 


Davis L. Yunish S 
Cralenan ard 
Chiat Exacutive Orcer 


Tz . . ‘i . Ca nae Lavirence R. Bai! by | 
aw York City ' eas nos , + Leonard Braun 
: 4 ass oa owe “gr te _ _Wiliam L. Butcher . 
Tran iSit . pees ; = - 7" Donatd H, Ettiotr 
As . : pr See A EN ‘Justin N. Feldman 
: . } - ‘Haroid & Fisher 
ey . Mortimer J. Gleeson 
; - ee P Edwin G. Michaalian 
» «=6@ 242 352-5050 : . 7 a - Epan W. Pyna 
Bae : " Gonstansin® Teac Sates 
- John G. ‘deRoos ts? 
Genera! Counsel - + * 


February 13, 1975 - 


Herbert Joréan, Esq. - 
Rabinowitz, Boudin & Stanéard, Esgs. 
30 East 42nd Street 

New York, N.Y. 10017 


Dear Hr. ‘Jordan: 


fe ge 
. + Rah 
re eon 


this - ‘is in reply to your letter of January 28th in, 
which you reguest that we advise our Transit Police not to |. 
interfere with the sale of "The Militant" by- cia’ clients. in 
cercain subway stations. ie i es 


@he sale of "The Militant" in the manner you propose 
is prohibited by Transit Authority regulations. (21 NYCRR Part - 
1051.) Due to the confinecd space in the subways, a ixee fiow 
of passenger traffic must be maintained in ordez to secure the 
safety of our riders. Your proposed method of sale would inter-. 
fere substantially with this traffic ria and thereby create ; 
hazardous conditions for subway ridexs ; : 


. 


ry trulpyov 


John G ae Roos 


LintGeiy 


Pat WRIGHT and Jack Lieberman, | 
Plaintiffs-Appellants, 


Vv. 


CHIEF OF TRANSIT POLICE, and 
Chairman and Members of the Board 
of the New York City Transit Author 
ity, Defendants-Appellees. 


No. 88, Docket 75-7219. 


United States Court of Appeals, 
Second Circuit. 


Argued Nov. 18, 1975. 
Decided Jan. 15, 1976 


Members of the Socialist Wor<em 
Party brought civil rights suit cna! -g- 
ing the denial of permission te ¢<-s0: ally 
sell socialist newsps vers in ¥ w Ye « 
City subway stations. | - Unitec 
States District Court for the astery. 
District of New York, Waiter Brachha 
sen, J., denied plaintiffs’ motion for 3 
preliminary injunctior on ihe gr- ind, in~ 
ter alia, that the court lacked subse 
matter juri:diction and becauce the Ni # 
York City Tre... Authority 1s ot 3 
“person” within ie meaning « the Civil 
Rights Act of 1871, and plaintiffs ap- 
pealed. The Court of Appeals held that 
(1) the distrie court had jurisdiction 
since, irrespect. e © the status of the 
Transit Authority as an agency, the 
named individual defendants, ecting in 
their official capacity, were “persons” 
within the meaning of the Act, ana (2) 
plaintiffs failed to demonstrate the 
threatened irreparable injury necessary 
for the granting of a preliminary injune- 
tion. 

Hoiding that court lacked subject 
matter jurisdiction reversed; denial of 
preliminary injunction affirmed. 


1. Courts > 284(4) 

District court had juriediction of sutt 
wrought under the Civil Rights Act of 
IST by members of the Socialist Work- 
crs Party who challenged the desial of 


WRIGHT v. CHIEF OF TRANSIT POLICE 1263 
Cite ag 527 F.2d 1262 (1976) 


permission to personaliy sell socialist 
newspapers in New York City subway 
stations, since, irrespective of the status 
of the transit authority as an agency, 
the named individual defendants, acting 
in their official capacity, were “persons” 
within the meaning of the Act. 28 U.S. 
CA. § 1348(8); 42 U.S.C.A. § 1983. 


2. Civil Rights <=13.2(4) 

Members of the Socialist Workers 
Party who brought civil rights suit chal- 
lenging the denial of permission to per- 
sonally sell socialist newspapers in New 
York City subway stations failed to dem- 
onstrate the threatened irreparable inju- 
r .ecessary for the granting of a pre- 


liminary injunction. 28 U.S.C.A. § 1343). 


42 U.S.C.A. § 1983. 


3. Newspapers 6% 

While, rclative to the sale or distri- 
bution of newspapers or leafiets, the 
time, manner, and place of solicitation 
may be regulated, before it can be total- 
iy banned a compelling state interest 
must be shown. 


Herbert Jordan, New York City (Rabi- 

nowitz, Boudin & Standard, New York 
City, of counsel), for plaintiffs-appel- 
: laats. 
- Stuart Riedel, Brooklyn, N. Y. (James 
* P. McMahon, Brookiyn, N. ¥., Nancy A. 
Serventi, New York City, Terrance J. 
- Nolan, Brooklyn, N. Y., of cevnsel), for 
defendants-appeliees. 


fore FEINBERG, GURFEIN and 
VAN GRAAFEILAND, Circuit Judges. 


PER CURIAM: 


Plaintiffs are members of the Socialist 
Workers Party who have been denied 


}. Plaintiffs’ method of sethng is te ciupiay the 
payers by hand, offering them te nearby ind. 
widuals and sttempiing (0 engage interested 
persons in ceaversation releting to the papers’ 
torients of socialism in general. 

2. 22 New York Codes. Rules and Regulation: 
$ 1652. fis) prewdrs: 

Ne person shai in any trans faciiny of 
ups any pert of the New York Coy transit 
eystem, exhitt. eH er offer for sale, here, 


~ 


permission to personaily sell socialist 
newspapers in New York City subway 
stations.’ Defendants contend that this 
activity is prohibited by Transit Authori- 
ty regulations? 

Plaintiffs sought equitable relief in 
the District Court for the Eastern Dis- 
trict of New York, relying on 42 U.S.C. 
§ 1983 (1970) and the First Amendment. 
In an unreported opinion dated April 4, 
1975, Judge Bruchheusen denied plain- 
tiffs’. motion for a preliminary injune- 
tion, on the ground, inter alia, that the 
court lacked subject matter jurisdiction 
under 28 U.S.C. § 1343 (1970) because 
the New York City Transit Authority is 
not a “person” within the meaning of 
§ 1983. Although we affirm the denial 
of the preliminary injunction, the lower 
court’s holding that no jurisdiction exist- 
ed was incorrect; and we therefore re- 
mand for trial. 


{1] Whatever may be true of the 
Transit Authority as an agency, compare 
Sams v. New York State Buard of Pa- 
role, 352 F.Supp. 296, 298-99 (S.D.N.Y. 
1972), with Forman v. Community Serv- 
ices, Inc., 500 F.2d 1246, 1255 (2d Cir. 
1974), rev'd on other grnds: sub nom. 
United Housing Foundaiion, Inc. v. For- 
man, 421 U.S. 887, 846 n. 11, 95 S.Ct 
2051, 44 L.Ed.2d 621 (1975), the named 
defendants, acting in their official] capaci- 
ty, are “persons” within § 1983. See 
Erdmann v. Stevens, 458 F.2d 1205, 
1207-08 (2d Cir.), cert. denied, 409 U.S. 
889, 93 S.Ct. 126, 34 L.Ed.2d 147 (1972). 
Moreover, as the individuals responsible 
for the enforcement of the Transit Au- 
thority policy challenged here, defend- 
ants play a substantial role in the depri- 
vation of civil rights alleged by plain- 
tiffs? Accordingly, we hold that the 


Sezse or jet ovi any object or merchandise, 
or anything whatsoever, whether corporeal 
or incorpereal. 


3. Though the reguistion in question wes pro- 
mulgettd by an earlier board, whas, as here, 
the enembers of the presem board possess the 
power fo change these regulations and the 
jawsen is for equitable relic! onty. this fact is 
wreievant. 


sania 


+ 


1264 


court below has jurisdiction over this 
suit under 28 U.S.C. § 1843(8) (1970).4 


[2] Judge Bruchhausen also found 
that plaintiffs had failed to demoustrate 
the irreparable injury necessary for the 
granting of a preliminary injunction, and 
the denial of plaintiffs’ motion cn such 
grounds was within his sound discretion. 
Kontes Glass Company v. Lab Glass, 
Inc., 378 F.2d 319, 320 (8rd Cir. 1967). 
Appellants themselves have indicated 
that they will not be damaged irrepara- 
bly by waiting for trial. At oral argu- 
ment, their counsel stated that the ap- 
peal would not have been taken at all 
had the lower court not held that it 
lacked jurisdiction over the case. Even 
if Judge Bruchhausen had found plain- 
tiffs entitled to interim relief, it is 
doubtful that he could have fashioned it 
effectively on the information before 
him. Plaintiffs conceded in substance in 
their moving papers oelow that any pre- 
liminary, injunctive relief granted must 
be “subject to reasonable regulation as 
to specific time, manner and place of 
selling within the [subway] stations,” 
and they do not now contend that the 
District Court possessed the facts essen- 
tia) to this determination. 


[3] Analysis of the ments us this case 
would be premature in its present pos- 


ture. Defendants express justifiable 
concern about pessenger safety and con- 
venience, space limitation end the possi- 
ble inundation of their limited facilities 
by others whe would seek the same 
rights as plaintiffs. However, it is possi- 
ble thet this concern can be accommo- 
dated by less than a complete proserip- 
tion of plaintiffs’ activities. While the 
time, manner anc place of solicitation 
may be regulated, before it can be total- 
ly banned, a compelling state interest 
must be shown. Albany Welfare Rights 
Organization v. Wyman, 493 F.2d 1519, 
1323 (2d Cir.), cert. denied, 419 U.S. 838, 


4. hlonroe v. Pape, 46S U.S. 167, 61 $C. 473, 3 
LEd2d 492 (1961). and City of Kenoshs v 
Rruns, 412 U.S. $07. $3 S.Ct 2232, 37 Led 2d 
109 (1972). cated Dy Gcfendanis, do not require 
@ contrary reek. ladeed. im Monroe, the 


cao ett SC seeectmesntnm inion site, lla: nanan s Sipe sana 
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95 S.Ct. 66, 42 L.Ed.2d 64 (1974) 
Whether such a state interest exists 
herein must await development of the 
proof. 

We affirm the denial of plaintiffs’ mo- 
tion for a preliminary injunction and re- 
mand to the District Court for expedi- 
tious trial. 


KEY MUEER SYSTE 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


PAT WRIGHT and 
JACK LIEBERMAN, 


Plaintiffs, 
- against - 
CHIEF OF TRANSIT POLICE, and 
CTAIRMAN and MEMBERS OF THE NRW 


YORK CITY TRANSIT AUTHORITY, 


Defendants. 


United S tates Courthouse 


Brooklyn, New York 


fay 13, 1976 
10:45 A.M. 


HONORABLE WALTER B. BRUCHEAUSEN, 


D 
rg hereby eet f hoe cians 


amr naa t ee 
oem Comes 


PERRY AUERBACH 
AKeting Official Court Feporter 


2S ARE AER RANE SPOOR CES AER AIR tr ae SE cn NE 


ARANC 


HERBERT JORDAN, ESQ. 
Attorney for Plaintiffs 


JAMES P. McMAHON, ESO. 
STUART RIEDEI., FSQ. (of Counsel) 


TERRANCE J. NOLAN, ESQ. 


NANCY A. SERVENTI, ESOQ., 


Attorneys for Defendents. 


Wricht-direct 


MR. JORDON: Good morning, your Honor, 
Good morning 
MR JORDON: I am Herbert Jordon, counsel for 
the plaintiffs in this action. Unless your Honor 
wishes ctherwise, we ar. p.epared to waive an opening 
Statement in view of the facts that the Court is 
familiar with the issues in this case as a result of 
previous litigation on the motion for preliminary 
injunction, However, if the Court desires, I would be 
glad to state briefly what the case is about and what we expect 
to prove. 
THE COURT: All right, you may carry on. 
MR. JORDON: All right, your Honor. I think in 
that event I will call my first witness. 
THE COURT: 
MR. JORDON: Tne first witness is Pat Wright. 
PAS SR 2 CTS WRkRiGHT, having first been duly sworn 
by a judge of this court , was examined and testified as 
follows: 
THE CLERK: State vour full name. 
THE WITNESS: Patkicia Wright. 
THE CLERK: And your “dress. 


TEE WITHESS:95 Eastern Parkway. 


| DIRNCCT EXAMINATION 


Wright-direct 


|| BY MR. JORDON: 


Q Now, are you same Pat Wright who is a plain-~ 
tiff in this action? 


A Yes, I am. 


Q Miss Wright, are you a member of any political 


MR. MCMAHON: Objection, your Honor. I don't 
personally think the membership in a political party 
1s an issue here. 

THE COURT: Well, I don't see an objection. You 


may proceed. 


MR. JORDON: Thank you, your Honor. 


Did you answer the question, Miss Wright? 


Yes, sir, I am. 


What political party? 


The Socialist Workers Party. 
MR. JORDON: How long have yeu been 2@ member of 
the Socialist Workers Party? 
A Abcut two and a half to three years. 
Q During the course of your membership in the pa 
have you become familiar with the party and its members. 
A Yes. 


Q Is the Socialist Workers Party a national political 


Wright-direct 


A Yes, it is. 
Q Would you describe for us,please, what the 
objective of the Socialist Workers Party is? 
THE COURT: What is the name? 


JORDON: Socielist Workers Party, your Honor. 


A To bring socialism to the United States through 


Our publications and talking to people, speaking to them, and 
Other vVeaceful legal means. 

Q Does the party run candidates for president of 
the United States? 

A Yes, it does. 

3 When did the party first beginning running pre- 
Sidential candidates? 

A In 1948. 

Q Did the party run a presidential nominee in 
every presidential elections since that time? 

A Yes, it has. 

Q The 1972 presidential election, in how many sta 
was your party's presidential candidates on the ballot? 

A On 23 states. 

Q Does your party run candidates for federal, sta 
and local offices? 

A Yes, we jo. 


Q Now, in 1974, general elections for example, did 


Wright~u. ect 


your party run candidates for the state offices -- 


MR. McMAHON: I would like to repeat my 
objection. 

THE COURT: I think we are going too far. 

It's possible enough to sustain the objection. 

MR. JOFDON: The point is that I am simplv 
trying to establish a basis for the reasons why the 
plaintiff wishes to to sell the newspapers which are 
an issue in this case. 

THE COURT: Well, you have the newspapers. We 
should find out what's possibly in the newspapers. 

MR. JORDON: All right,your Honor. We will 
pass on ‘shat. 

Q Now, Miss Wright, what would you describe as the 
most important single constituency of your party? 
A The working class. 

As part of your work, on behalf of the party, do 

occasion to distribute literature? 

Yes, I do. 

Would you describe for us, please, scme ef the 

literature which you distribute? 


Leaflets and militant and young socialist news- 


Now, in the case of the militant and young socia?- 


Wright-direct 


jist newspapers, did you distrilute these newspapers free of 
| 

icharge cr did you sell them? 

4O.We sell them. 


“hat 1S your purpose in selling and distributing 


, the newspapers? 
Fe We sell out .ar newspapers to get out our ideas and 


“to convince the people of the‘importance of socialism. 


a) ilow mucin of your time do you devote on the sell- 


ing of your newspapers? 


from one to two hours per week. 


How many papers do you sell per 

About fifteen papers. 

where is the militant newspaper published? 

In New York city. 

Waen did your paper begin publication? 

It began in 1928, 

and nas it been continuous publication ever since 

Yes, it has. 

Will you descrisue the content of the militant 
| ‘ : 
News paver for us, please? 


A ; The Militant. has coverage on current event 


‘wita the socialist analysis, and it also covers the Sane age 


‘4 -0f the Socialist Yorkers Party, and other articles that inter- 


pret current events; and news analysis. 
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Q Q Now, when you Say it covers the campaigns, are 
you referring to the election campaigns? 
A es. 


Q Does the paper take a position on the programs, 


policies.of the Socialist Worker Party? 


A Yes, it does. 

Q What position does it take? 

AC It supports election campaigns of the Socialist 
Workers Party. 

Q What is the sale price of the paper? 

A It’s 25 cents per copy. 

Now, where is the Young Socialist newspaper 
published? 

A In New York city, also. 

Q When was that publication founded? 

A In 1957. 

Q Would you describe the content of the Young 
Socialist for us please? 

A The Young Socialist has --- when it comes out 
less frequently than the Militant and it has articles in it 
on current events which are more general and longer articles. 
The news analysis of things going on around the country and 

' @lso on the election campaigns coverage. 
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point of view? 


a 


XA Yes. To get ideas out about socialism, and 


copvince people about our program: 


Now, what is the sale price of the Young 


Twentyfive cents. 
1) Do the newSpapers which you have described, 
The Militant and the Young Socialist contain any commercial 


advertising? 


® 


A No; Other than other palitical publications. 


Q Miss Wright, I have here a copy of the Militant 


issue dated April 16, 1976, and the Young Socialist issue 


dated Marc... 1976. 

MR. JORDOII: I ask the Clerk to mark these as 
Plaintiff's Exhibit l. 

THE COURT: Is there any objection? 

“MR. McMAHON: Are these the same papers that. 
were exhioits to you. pleadings? 

‘IR. JORDON: No. These are more recent ones. 

"IR. McMAHON: I have not«seen these. 

MR. JORDON: Let mg have marked and then you can 


o 


see the. 


’ 


MR. McMAHON: I will have to examine them first. 


THE COURT: Mark them for identification for the 
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THE CLERK: Militant dated 


April 16, 1976, marked for identification as Plaintiff’ 
Exhibit 1. Young Socialist dated March 1976 marked for 


identitication as Plantiff's Exhibit 2. 


(Whereupon the two issues marked for identifi- 


cation were handed to defense counsel) 

MR. MCMAHON: Your Honor, if we could limit the 
purpose for which these are being introduced 2s not 
including any reference to the content. thereof,. other- 
than that, I would really like to know what purpose these 
are being offered as an exhibit in this case. 

MR. JORDON: These are being offered as just as 
examples. They are recent issues of the newspapers 
which are the subject matter of this case, and they are 
simply being offered to the Court as an example of what 

kind of publications we are talking about. 

MR. MCMAHON: I really don't see any need for 
putting the actual papers into the record, and there- 
fore, I object to them, your Honor. 

THE COURT: Well, I will reserve decision on it. 
We will take that up later. We will leave them for 
identification at the moment. 


MR. JORDON: All right, your Honor. 
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it 
Q Now, Miss Wright, would you take a look, please, 
at Plaintiff's Exhibit 1 for identification, Militant. 
Have you had occasions to review this issue of the Militant 
previously? 
A Yes. 
Q Woula you say it is a typical issue of the 
Militant? 
A Yes, it is. 
Q Now, would you know look at this copy cf the 
Young Socialist, Piaintifi's Uxhibit 2. (handing +o witmess) 
Have you had occasion to review this issue of the Young 
Socialist previously? 
A Yes. 
Q Would you say it is a typical issue of the Young! 
Socialist? 
A Yes, it is. 
MR. JORDON: Weil, your Honor, I offer these 
exhibits 1 and 2 into evidence. 
MR. McMAHON: I repeat my former objection, your 
Honor. 
THE COURT: Well, I will reserve decision, and 
we will talk about that later as we go along. 
MR. JORDON: All right, your Honor. 


Now, ifiss Wright, where do you obtain the copies 
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of the Militant and the Young Socialist, which you sell each 
week? 

A From the Brooklyn office for the Socialist Worker's 
Party. The head quarters. 

Q That's the local Brooklyn headquarters? 

A Yes. 

Q Now, approximately, now many papers do you obtai 
each week from the local group to sell? 

A About fifteen. 

Q And what do you do with the sale proceed from th 
papers that you do sell? 

A I turn it back into the office. 

Q You turn them back into the office? 

A Yes. 

Q And what did you do with the unsold papers? 

A They are either discarded or given out. Most 


times they are discarded. 


Q Do vou retain any of the money that you receive 


from selling the papers? 

A No, I do not. 

Q Do you profit financially in any way fro:n the 
sale of these newspapers? 

A No., I do not. 


Q Do Me 
Other members of your local Brooklyn group 
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of the Serislist Workers Party eell these papers also? 
na Yes, they do. 
0 Did they sell them on the same basis you do, as 
you 2escribed? 
Yes. 
Do any of the local members profit from the sale 


No, they do not. 


vow, where does your local group of SWP gsembers 


papers which you eventually obtain from the local 


They are mailed to the lowal offices from the 


i see. Now, do you know what the cost of the 
to the local group? Do you know what the publisher 
charges the local group for the papers? 
Yes. It's seventeen cents per copy. 


And is that for the Militant and the Young 


© tee 09 bebe mn cage nhc oom 


s it the same price for both? 


No, I believe the Militant‘is fifteen cents per 


And The Young Socialist -- 


No, I'm sorry. I was getting confused. The 


so 


Militant is scventeen cents, the Young Socialist is fifteen ceants. 
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Q Now, does your local Brooklyn group normally 
sell all of the papers which it purchases from the publisher? 

A Not always. 

Q And what does tne local group do with the unsold 
papers? 

A Throw them out, usually, or give them away. 

Q Bow, does the local grou, sell enotgh papers 
each week to cover the cost of purchasing the papers in bulk 
from the publisher? 

A Most times, yes. 

MR. MCMAHON: I see no relevancy in this line 


of questioning, your Honor. 
MR. JORDAN: Your Honor, in the previous 


proceedings in this case, the defense has made an issu 
of whether the plaintiffs profit from the sale of the 
papers, either directly or indirectly, and this is the 
subject of this line of questioning. I have only a 


couple more questions on it. 


THE COURT: I can disregard it if I find it's 


irrelevant, Counsel. 

Q Now, Ms. Wright, in the weeks when the sale 
proceeds of your local group from the newspapers exceed the 
cost of the papers from the publishers what happens to the 


excess money? 
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A It goes towards further publications, further 


| 


paying for getting out our ideas, leaflets and brochures. 


Q Leaflets and brochures ddstributed free? 


A Distributed free. 


(continued next page 
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Q Now, Miss Wright, would you describe for us 
please, the method which you use in selling the Militant and 
the Young Socialist newspapers? 

A Well, I walk up to people on a one to one basis, 
and try to talk to them about the contents of the paper and 
about our ideas, and I ask them if they are interested. If 
they are, then I make a sale, and they will give me twenty 
five cents and I will give them a paper. If they are not 
interested, I will walk over to someone else. 

Q And in the course of making these sales or tryin 
to make these sales, do you get into discussions with the 
people you are trying to selI them to? 

A Yes. 


Q And what is the subject of these discussions? 


MR. MCMAHON: Again I object to the relevancy, 


your Honor. 

THE COURT: Well, I will take it on the same 
basis. 

A We get into discussions about our ideas about 
socialism and how we are trying to bring it about here in the 
United States peacefully and legally. 

Q Do you get into discussions alut articles in 
the newspapers: 


A Yes. About current events, things that are goin 
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on around the country today, and we try to convince them of 
our ideas and perspectives. 


Q All right. Now, have you had occasion to observ 


5 other members of the Socialist Workers Party selling The Mili- 
6 | 


A Yes, I have. 


| 
| tant and the Young Socialist? 
| 
\ 
| 


ee Q How does their method of selling compare with 


‘| 
4] yours, as you just described it? 


A It's the same. 

Q Now, for approximately how long have you been 
seliina the Militant and the Young Socialist in the manner 

intt described? 

A For about three years. 

G Would you describe for us, please, some of the 
nleces in which you have sold or attempted to sell copies of 
rhe “Jlivtant the Young Socialist? 

A On the streets, and on campuses. 

2) Now, based on your experience, does it make any 
differen-e whether you are selling papers, indoors or outdoors 

A Yes’, eee, 

Q What is the dif ference? 

A On bad days when it's raining, it's very diffi- 
zLlt to sell papers outside or to get people td stop and 


discuss our ideas. Inside, in a subway or in closed area, it 


ecewmes 


ee 


to 
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a lot easier to talk to people and sell the paper. Wher. the 
weather is good, it's a lot easier to sell inside. 

Q Have you had occasion to sell copies of The 


Militnat and the Young Svcialist in subway stations in New 


York City? 
A Yes, I have. 
Q Based upon your experience doing that, are subwa 


stations effective as places to sell the papers 
A Yes. 


Q Does the effectiveness of selling in subway 


stations depend on the weather? 


A 


Yes. 
Q Now, over what period of time, Miss Wright, did 
you sell papers from time to time in subway stations? 

A From January to December of 1974. 

Q did these come a time in early December of 1974 
when you entered the Franklin Avenue IRT station in Brooklyn 
for the purpose of selling copies of The Militart? 

A Yes, I did. 

Q Did you sell any papers on that occasion? 


Yes, I did. 


Did anything unusual happen on that occasion? 


» 


Yes. I was approached by a policeman. 


And what did the polic nan say to you? 


. 
$ 
! 
« 
‘ 
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He told me that I couldn't sell the paper in the 


And how did you respond? 


A I told him I thought it was my democratic right, 


; | my right :o treedom of speech to sell the paper there. 


Q What did he say then? 
A He said, "No," I couldn't sell it. 


Q What happened next? 


A A gentleman came up to me and asked me if he» 


if could buy the paper and the policeman told him he couldn't 


buy it fror me because I couldn't sell the paper there. 

Q And did you make that sale? 

A No, I didn't. 

Q Did the policeman say anything to you concerning 
a ticket? 


A Yes, he did. He told me if I continued to sell, 


that I covlc be aiven a summons. 
0 What did you do then? 
A I left the subway station. 


‘ 
Q Have you sold newspapers in the subway stations 


Since that time? 


< 


A No, 7] have not. 


a Do you wish to resume selling newspapers in the 


subway stations? 
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A Yes, I do. 

Q Why do you wish to sell, resume selling news- 
papers in subway station-? 

A To get out the ideas of socialism , and to talk 
to people and convince them of these ideas. 

MR. JORDAN: No further questions, your Honor. 

CROSS EXAMINATION BY 
MR. MCMAHON: 

Q You say you sold Young Socialist or The Militant 
in the subways in Janury to December, 1974? 

A Yes. 


Q Did you know it was aviolation of the penal law 


| of the State of New York and the rules of the Transit Authorit 


| to do so? 

A No, I did not. 

Q Do you know the police officer that you met at 
the Franklin Avenue station? Do you know whether he was a 
City police officer, a Trasit Police officer, and do you know 
any identification; have you any identification for him? 


A ‘No, I am not sure what kind of police officer he 


MR. MCMAHON: Thank you, that's all. 
MR. JORDAN: No redirect, your Honor. 


(Whereupon the witness is excused.) 
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MR. JORDAN: The next witnes: ‘s Jack Lieberman. 


JACK DANIEL LIEBERMAN, having been firs 


duly sworn by the Judge of this Court, ‘as examined and 
testified as follows: 
THE CLERK: State your full name, please. 
THE WITNESS: Jack Daniel Lieberman, 170 Avenue 
C, apartment 14H, New York, New York. 
THE CLERK: Take the stand, please. 
' DIRECT EXAMINATION BY 
MR. JORDAN: 
Q Are you the same Jack Lieberman who is a plaintif 
in this case? 
A Yes. 
Q Are you a member of any political party? 
Yes. The Socialist Workers Party. 
And do you belong to a local group of that party? 


A Yes. The Chelsea local. 


Q Would you describe for us, please, some of the 


20 |) activities which you do in support of your party? 

A We distribute campaign literature; give out other 
material on our viewpoint on world-wide and nation-wide events, 
also newspapers, also run candidates for office. 

Q All right. Now, what is your purpose in selling 


The Militant and Young Socialist newspapers? 
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A To teach people what our socialist ideas are as 


a vehi-le co getting into discussions with people about the 


various tepics that are written about in the newspapers, and 


. 


or, ~eu know, winning them over to our perspective. 


& 
+ 


right. Now, when you sell these newspapers, 


1y of the sale proceeds? 


rsonally? 


® 


Did you hear Ms. Wright's testimony concerning 


how she cbtains copies of the Militant and Young Socialist to 


hat she does with the sale proceeds and unsold 


Yes. 


How does her description compare with the way 


you obtain papers to sell, and what you did with the sale pro 
cosrtld papers? 
™t's the same. 
Did you hear Ms. Wrights testimony how her loca 


4roup ir Brooklyn obtained copies of the papers from the 
publisher, and *he cost of them? ° 


A Yes. 


Q How does her description of it compare with the 


setup in your local group? 
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A It's identical. 


Q Now, Mr. Lieberman, when did you first begin 


selling copies of The Militant and Young Socialist? 

A In 1969; late 1969. 

Q Have you sold copies of these papers continuousl 
since then? 

A Yes. 

Q Approximately how many papers a week do you sell 

A Currently, about 40. Thirty to forty. 

Q Now, do you use the New York City subways for 
transportation purposes? 

A Yes. 

Q Approximately how often? 

A Two to four times a day. 


Q And for approximately what length of time have 


you been using the subways on that basis? 

A For almost the past four years, since I have 
moved back to New York. 

Q Have you ever had occasion to sell copies of 
The Militant and the Young Socialist newspapers in subway 
stations? 

A Yes. 

Q When did you first begin selling copies of these 


papers in subway stations? 
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A In the fall of 1972. 
Q Sir, at this time, are you still occasionally 
selling copies of the newspapers in subway stations? 


A No. 
Q When did you stop? 


A In December of ‘74. 

Q Approximately how many copies of the Militant 
and Young Socialist newspapers would you say that you have 
sold in subway facilities? 

A Well, at the time when I used to sell them in 

| subways, my average sale was actually higher than they are now 


I would estimate they were over fifty a week, and I sold over 


half of them in the subways. I would say about half or maybe 


a little over half. 

Q Okay. Now, did you find that subway facilities 
are an effective place to sell copies of these newspapers? 

A Yes. 

Q Based upon your experience selling copies of 
these newspapers in subway facilities, and elsewhere, would 
you please tell us what it is about subway stations that makes 
them an effective place to sell the papers? 

A Well, in inclement weather and in colder weather 
it’s a dry place and a warm place to sell. During the winter 


with the rain and cold and snow it is almost impossible to 


3 people that ride the subways are working people, people who 


4 || tend to be interested in The Militant and Young Socialist, and 


5 || most of them wait for trains; Times Square stations where 


6 || there are shops, various food concessions stands and many time 
they are just waiting for the train, and they want something 

8 || to read. They are interested in conversing, because of that. 
Also, it's a good location. So, it's the weather; also, the 
people that drive the train -- ride the train, excuse me, and 
the conditions that exist, the fact that people do wait a 
long time for train and are interested in something to 


read. 


Q All right. Would you describe, please, for us, 
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2 || distirbute the papers in the street. In addition, most of the 


your method of selling papers in the subway stations? 
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A Yes. I will approach someone with the paper ° 
ané try to talk ahout several articles that are inside. If 
they say they're not interested, I will go on to the next 
individual. If they express an interest, I will try to get 
into discussions with them about what the papers are all 
about; have an exchange of views and discussion while we are 
waiting for the train. Many times, if I recall that some- 
times when people purchased and taken a look at it, and 
perhaps read several articles, where the trains hadn't come. 


yet, and we would converse about the articles. 


Q What are your purposes in carrying on these 


conversations arddistributing the papers? 

A To inform people about our viewpoint, try: to 
persuade them to our viewpoint. 

Q Now, Mr. Lieberman, I am going to ask you some 
questions concerning what you have observed about New York 
City subway stations, based upon your experience selling 
papers in the stations, and based upon your experience in 
using the subways for transportation. Have you had occasion 


to observe the Times Square subway station? 


ty a 


A Yes. 
Q Would you describe that station for us, please 
A Yes. It's very spacious. It has several’ 


subway lines that run in it; long corridors, large shopping 
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areas. It has shops in the station. 
MR. MCMAHON: I object, your Honor. I have a 


gentleman here with the plans of the Times Square 


station who I intend to put on, with plans which 


actually show the dimensions and everything else, and 


I don't think -- certainly this man is not an expert. 


Ye doesn't have the plans. Where he says it's full 
of shops, it's not full of shops. 
THE COURT: Well, you may show your position. 
He's entitled to say what he knows about it. Then I 
will weigh the testimony on both sides. 
MR. McMAHON: Thank you, your HOnor. 
A Yes. For example, there is a record shop, 
hot dog stand; in one of the corridors there, going toward 
the Port Authority, there are various shops. It is a spacioys 
area, has a number of people that go through it. 
Q All right. Now, have you had occasion to 
observe the Grand Central Subway station? 
A Yes. 
Q Will you describe that station for us, please. 
A It's similar. It has long corridors, for 
instance, leading to the shuttle train from the Lexington 
Avenue train; has shops also there. It has different stands 


and also has quite a number of people that travel through it 
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during different hours of the day. 
And have you had occasion to observe the 
Union Square station in Manhattan? 
A Yes. 


2 Will you describe that one for us, please. 


A Yes. It's very spacious, has several lines 
that run into it, large numhers of people in the statio t 
various hours of the day, and also has verious shons and 


concession stands. 


9 Now, apart from the stations which you have 
just described, nave vou had occasion to observe other 
subway stations which contain shopping facilities, newsstand 
and so forth? 


A Yes. Like Columbus Circle at 59th Street is 


one example. 
Q Are there other examples? 


A Yes. 


Q All right. Now, in the course of using the 
subway st:.tions for transportation and for the sale of 
papers, Mr. Lieoerman, have you had occasion to observe 
the stations at various hours curing the day? 

A Yes. 


Pid you notice any variation in the number 


of people in the subway stations at different times of the 
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Yes. There are more people at rush hour. 

Q Have you had occasion to observe the subway 
stations later on in the evening, for example? 

A Yes. 

Q And what did you notice? Did you notice any- 
thing about the number of people in them at that time of day 

A Yes. There are less people there at that time, 
although there are still some people, of course, that take 
the subways at all hours of the day. 

Q Now, did you notice any variation in the numbe 
of people in the subway stations on different days of the 
week? 

A Yes. On weekdays there tend to be more people. 
On Sundays there tend to be less. I would say even on 
Saturdays there's less than the weekdays. 

Q Now, in the course of observing people in the 
subway stations, did you have occasion to notice what kind 
of things they were doing in the subway stations? 

A Yes. They are sitting down, reading papers; 


sometimes they will be purchasing different items. For 


instance, many stations have newsstands, candy stands, 


pretzel stands inside the station, and there are people who 


buy the stuff. The people will be carrying on conversations 
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in the station. Of course, in the largest stations, people 
will be walking from one train to the other. There is quite 
a bit of traffic and transferring at the stations. For 
instance, at Times Square and in some of the larger stations, 
the shops with windows, sometimes people will be looking 
in the windows, going into the shop. 

0) Thank you. Now, did there come a time, 
Mr. Lieberman, in early December of 1974 when you entered 
the IRT station at 110th Street and Broadway? 

A Yes. 

Q What was your purpose in entering the station? 

A It was in the evening. I was going to the 
movies. 


And approximately what time in the evening was 


I think between eight or nine o'clock. 
And did vou have to wait a while for the train 
to come? 
A Yes. 
G What did you de, if anything, while you were 
waiting for the train? 
A Well, I happened to have had some Militant on 


me. I think it was, yes. So I showed them to some people, 


and an officer told me to stop or he would give me a ticket, 
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give me a summons, at which time I stopped. 

Q Were you attempting to sell the Militant to 
passengers in the subway station? 

A Yes. To people that were waiting tox the train. 

Q Approximately how many people were there in the 
station at this time? 

A I think about ten people or so. 

Q Have you sold copies of the Militant and Young 
Socialist in subway facilities since that day? 

A No. 

Q Have you sold copies of the Militant and Young 
Socialist in places other than subway facilities since that 
day? | 

A Yes. 

Q What kind of places? 


A On the street, on campuses, outside of large 


' public events; for instance, at Madison Square Garden when 


there was a United Farmworkers benetit several weeks ago; 
generally the street and on campuses. 

Q All right. And did you notice any change in 
the number of papers ‘you have been selling since you quit 
selling them in subway stations? 

A Yes. It's lower. . 


Q Do you wish to resume selling papers in the 


Lieberman-direct 
surway stations? 
A 
@) Wh i he basis for that wish? 
Well, simply that it's, number one, as I said 
to sell during inclement weather, and 
wnen it's very cold oucsice. In addition, I travel in the 
subway quite frequently, and it would give me an ecpportunity 
to reach more people with my ideas; carry on discussions. 
Many times I am traveling so much that I don't have time 
On the street to show t? ; som I would have 


the time on the subways ance for 


you. Simply, the people on the subway, working people, re 


interested in the paper. These neople are generally waiting 


for the train, have time, want something to read or are 
looking to converse. 

Q Thank you. Now, did it ever occur to you to 
sell your newspapers to @ newsstand in the subway stations 
and let the newsstand sell them to the public? 

A Yes. They really wovld not accomplish our 
purpose. That is, we are not a publisher. We are not 
primarily sellinc all kinds of papers. The primary purpose 
of sellinc the paper is to reach people with our ideas, and 
the reason why we rely on a one-to-one sale is so we can 


converse with people, come into contact with them, find out 
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wno thev are, let them know who we are. We can get out our 


sear, tts not like a commercia] enterprise. We are not 


ly a publication company interested in distribution. 


+ om 
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+>? reach people with our ideas, and we found that 
“eS sae neext is much more effective in doing that. 

. All riqhe, Now, Mr. Lieberman, what was your 
PurbOer tn anitlating this lawsuit? 
A To secure my right to sell on the subways. 
Q Now, before you started this lawsuit, ai& your 


attorney have any contact with the subway authority? 


a ee Wer nue sos 


A Yes. 


Q And how was that contact made? 
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Through a letter. 
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Have you seen a copy of that letter? 


% 


A Yes, 
Q I have here a letter dated January 28, 1975, 


two-page document. I ask that it be marked Plaintiff's 


Exhibit 3 for Identification, Please, 


THE CLERK: Two-page ietter dated January 28, 
1975, marked for Identification as Plaintift's Exhibit} 3. 

MR. MCMAHON: I have nb objection to this going 
into evidence, provided Our reply also goes into 


evidence. 


MR. JORDON: Yes. I have that on next. 
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Q Mr. Lieberman, I hand you Plaint.ff's Exhibit 
3 and ask you to look at it. 


(Handing document to witness.) 


Q Now, have you looked it over? 


A Yes. 
Q Is that the letter which you just referred to, 
which your attorney sent to the subway authorities? 

A Yes. 

MR. JORDON: sur Honor, I offer this letter 
into evidence. 

THE COURT: Mark it. 

THE CLERK: Two-page letter previously marked 
for Identification as Plaintiff's Exhibit No. 3 now 
received in Evidence. 


(Continued on next page.) 


Lieberman-direct 34 
Q Now. Mr. Lieberman, «“o your knowledge, did yo 
attorney receive a response 9 the letter which you just 
looked at, Plaintiff's Ex'ititc 3? 
A Yes. 
Q Did you see that response? 
Yes. 
MR. MCMAHON: No objection. 
Q I have here @ one-page letter dated February 13, 
1975, which I hand to you, Mr. Lieberman, and ask you to 
look it over. 
(Handing document to witnes..) 
Q Have you looked it over? . 


A S. 


s: Is that the letter which you just referred to 


3 received in response to Plaintiff's Exhibit 3? 
A Yes. 


MR. JORDON: I offer this letter into evidence 


your Honor. 
THE COURT: I take it there is no objection. 
MR. MCMAHON: No objection. 
Mark it. 
One-page letter dated February 
the l3th, 1975, received in Evidence as Plaintiff's 


Exhibit No. 4. 


Lieberman-cross 


MR. JORDON: No further questions. 
CROSS -EXAMINATION 


BY MR. MCMAHON: 


Q Mr. Lieberman, you said you were stopped by a 


Policeman at the 110th Street station. Was that the Seventh 


Avenue line or Lexington Avenue? 

A Seventh. 

Q Do you know if there was any concessions or 
stores or stands on that station? 

A Yes, there is-gne. 

Q What is that? 

A There is a candy -- a newspaper stand. 

Q Was it open? 

A At that time, I don't think it was. It's open 
generally during the day, not in the evening. 


Q But when you were there it was not open? 


A No. Not at that time. 


Q You said that you waited for a train. How long 


did you wait? 
A Must have been about 15 minutes. 
Q What hour was this? 
A About nine o'clock. 
Q Nine o'clock in the evening. 


During the rush hours, how long do you think you wait 


Lieberman-cross 
for a train? 

A Generally shorter. 

Q Shorter. You said that people stand and wait. 
Is there seats on every station for people to wait? 

A Most of the stations. Of course there ere ve 
few seats. A lot of times people have to stand to wait, 
which is less comfortable. 

Q You say that you agreed with Ms. Wright that e 
price that you paid for these newspapers, the Young Socialist, 
I believe is 17 cents, and 15 cents is for the Militant? 

A No. It's the opposite it. 17 cents for the 
Militant, 15 cents for the Young Socialist. 


Q Could you -- you sell it, though, in each case 


for 25 cents? 


° A Yes. 


Q Now, the difference between what you pay for 


it and what you sell it for, if you had expenses, could you 


take that money out to pay your expenses? 


A No. 

Q You don't have con:::° over that money then? 
It's really not your money? 

A No. It's generally given into cover -- 

Q Is it -- given means that you have some sort 


of control that you can give. 


Lieberman-cross 
A No. 
Q Then you really don't control this. You are 
selling this and giving the money back to them, and your 
services are completely voluntary; is that it? 


A Certainly the sales are voluntarily. There is 


no whip cracking down on me saying I have to sell the papers. 


9 So you have absolutely no monetary interest in 
this at all? 

A No. Not at all. 

Q You said you have been selling it in the subway 
since the fall of 1972. Do you know there was a prohibition 
in the Penal Law of the State of New York, and in the rules 
of the Transit Authority with respect to prohibiting such 
sales? 

A No. I have heard of people being stopped, and 
the one time a Police Officer talked to me. Many times 
officers have seen me in the station, have been standing 
right next to me and didn't say anything. 

Q You didn't know about the law, and didn't know 
about the rules? That is my question. 

A No. I wasn't sure there was a specific ruling. 
As a matter of fact, I conversed with officers at different 
stations at different times. 


Q In one instance where you were stopped, he did 
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rot give you a summons? 


A No. 


Q He did not arrest you? 


No. 


MR. MCMAHON: Thank you. That's all. 
MR. JORDON: Just a couple of questions on 


redirect. ‘i 
REDIRECT EXAMINATION 


BY MR. JORDON: : 

Q On the instance when you were stopped by the 
officer in December of 1974, Mr. Lieberman, did the officer 
say anything concerning a ticket? 


A Yes. He said that he would give me a ticket | 


if I didn't stop selling. 


MR. JORDON: Thank you. No further questions. 


MR. MCMAHON: No further questircns, your Honor. 


(Whereupon, the witness was excused.) 


MR. JORDON: Plaintiffs rest, your Honor. 


MR. MCMAHON: Your Honor, I move to dismiss on 


the basis of the law and the facts in this case, that. 
they have not sustained any ground for other relief sought. 


THE COURT: What is the Penal Law section you 


refer to? 


MR. McMAHON:. I will hand it up, your Honor. 


Section 240.35, Subdivision 7. 
THE CLERK: That's Sub-7. That's right here. 


THE COURT: What de you say about the law, 


counsel? 


MR. JORDON: Well, your Honor, our position is 
that in the first place the statute only prescribes 
certain loitering by individuals who are not speci- 
fically authorized to do so. 

Now, aS you Can see from the exchange of 
correspondence, Plaintiff's Exhibit 3 and 4, essen- 
tially what the plaintiffs are seeking in those 
letters, and in this litigation, his specific authori 
to sell papers in subway facilities. Therefore, if: 
specific authority were granted, there is nothing in 
the statute which would conceivably make such sales 
unlawful. 

Secondly, our position is that if the statute 
for any reason is construed to prohibit the kind of 
activity which the witnesses have just testified to, 
that the statute is unconstitutional under the First 
Amendment. 

Now, as your Honor will probably recali from 
the briefs submitted on the motion for a preliminary 
injunction, there are a number of appellate decisions 


supporting this position. There are also many other 
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decisions construing statutes of this nature, which 
the statutes referring to merchandise, services, as 
not covering the sale of newspapers and similar 
materials which are designed to promulgate ideas. 
So, to sum up, our position is that the statute 
doesn't prohibit what the plaintiffs seek to do, 
unless the subway authorities continue to withhold 
specific authority. 

Secondly, even if such specific authority 
Gs withheld, the statute should be construed, terms, 
merchandise and services in the statute should be 
construed, not to include political publications 
which are sold not for personal gain, but purely for 
the purpose of propagating ideas and views. And, 
finally, if the statute is not so construed, it canno 
_ constitutionally applied to the activities of the 
witnesses, which your Honor has just heard about. 


THE COURT: Does that conclude? 


MR. JORDON: I will just make one more point. 

The statute, as you can see, and also the 
subway regulations which Mr. McMahon referred to on 
his cross-examination, prohibits or as construed by 
the subway authority, prohibits sales of newspapers 


at any time or place within the subway system. 


Now, the plaintiffs in this case could not 
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contend that ‘they should be allowed to sell papers 
at all times and places. We are prepared to concede 
that there are certain places in the subway system, 
and perhaps certain times where sale of newspapers 
could be constitutionally prohibited. But our 
position is, and as supported by the appellate 
decision, is that the sale of newspapers cannot be 
rrohibited throughout the entire subway system by 
means of a blanket ban. And since that is what the 
statute as construed by the subway authority does, 
and what their regulation does, that statute and 
regulation are unconstitutional. 

That is all I have to say in opposition to the 
motion which Mr. McMahon just made. 

THE COURT: What is this rule of the transit | 
people? 

MR. McMAHON: I have the code of siles ana 
regulations. 

THE CLERK: 1051. 

THE COURT: Let me see the book, counsel. 

MR. McMAHON: Let me find the epecific one, 
your Honor. This is the Code of, Rules and Regulations 
of the State of New York. 

Under the Public Authority Law, the Transit Aut 


is authorized to makerules regulating the use of the 


transit system. When we adopt some rules -- 

THE COURT: Can you submit a memorandum on that, 
give me the whole background and all. 

MR. MCMAHON: Yes. This is published by the 


Secretary of State. 


THF COURT: If you submit a memorandum giving 


me the whole background and all. 

MR. MCMAHON: I will. These are the rules of 
the Transit Authority, and the specific rule prohibit- 
ing peddling is this 1051.9. 

THE COURT: You submit the memorandum. 

MR. MCMAHON: I will find it. 

THE COURT: Does that conclude it? 

MR. JORDON: I have one further word in opposi- 
tion to Mr. McMahon's motion to dismiss at this time. 

THE COURT: Yes. 

MR. JORDON: That is, that as your Honor will 
recall, when this case went to the Court of Appeals, 
the Court in its decision handed down in January of 
this year -- 

THE COURT: Was that in the Circuit Court here? 

MR. JORDON: Yes. This case has already been 
to the Second Circuit once. If you will recall, 
your Honor denied a motion for preliminary injunction 


about a year ago, and we appealed, and your Honor 
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virtually dismissed the case by holding there was no 
subject matter jurisdiction. We appealed that decisign 
and the Second Circuit reversed and remanded for 
trial. That was in January. And in doing so, I 
think it's fair to say they made it colece that the 
plaintiff's here had at least on the affidavits 


before the Court, then made out a prima facie case, 


and that the issue, principal issue for trial is 


eevee. om @--6@Re 


whether there is any compelling need to prohibit the 
distribution of newspapers throughout the entire 
subway system at all times. 

So, I would urge your Honor to take that 
decision of the Court of Appeals into account in 
weighing the motion which is now before you by 
Mr. McMahon. 

THE COURT: Very well. 


(Continued on next page.) 
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MR. MCMAHON: In further argument and support 


rested, I might point out in his case, nowheres 
did they indicate that it was an officer of the 
Transit Police who in ‘ae way stopped them from 
selling their newspapers. Since the jurisdiction is 
founded in this court on the basis of the Civil 
Rights statute, they have nowheres made a showing 
that they have been bothered by a Transit Officer. 
Secondly, they also allege in their papers, 
jurisdiction on the basis of $10,000 jurisdictional 


limitation, and as he indicated on testimony by both 


of my motion, your Honor, since the plaintiff has 


of thesewitnesses, there are no monetary -- 

THE COURT: May I just -- Will you submit a 
full memorandum covering those points and the other 
items? 

MR. MCMAHON: Yes, your Honor. 

THE COURT: Very well. 

MR. MCMAHON: But, I have witnesses to go ahead 
with an affirmative case, on my part. 

THE COURT: You may do so, of course. I 
reserve decision on your motion. 

MR. MCMAHON: My first witness, I call 
Mr. Andrew Sharetta. 


(Continued on next page.) 
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ANDREW SHARETTA, _ having first been duly 
sworn by the Judge, was examined and tesi .fied as 
follows: 


THE CLERK: Your full name. 


- 


THE WITNESS: Andrew Sharetta. 


THE CLERK: Spell your last name, please. 
THE WITNESS: S-h-a-r-e-t-t-a. 
DIRECT EXAMINATION 
AY M"™, MCMAHON: 
") Mr. Sharetta, in what capacity are you employed 
‘ew York City Transit Authority? 
\ Assistant Civil Engineer. 
In what department? 


“aintenance of Way Department. 


‘s to your duties, do you draw plans and other 
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2 At my request, did you bring with you the plans | 
¢f eam Prantiin Avenue station, IRT, and the 110th Street 
efation, Goventh Avenue line?  :-- -~-- 


A I did. 


a - The Pranklin-Avenue station is an express | 
station; is it not? 
A ° That is right. | 


Q And the 110th Street, Seventh Avenue station is 
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a local station; is it not? 
A Correct. 


Q Would you say these are typical stations for 


an IRT express station and IRT local station? 
A Yes. 


Q Could you tell me what the width of the plat- 


forms are on each of the stations. This is a drawing of 


what? 
A This is the 110th Street Broadway Seventh 
Avenue line. 


Q You are consulting an official Transit 


Acthority drawing of that station? 
A Yes. The width of the station, in general, is 
ten feet. 


From the wall to the -- 


To the end of the platform. 


It is ten feet? 

Right. 

Is there any part of that station where it's 
wider? 

Yes. 

Where is that? 


At the turostiles. At the ticket booth. 


Is there any mezzanine on the station? 


Sharetta-direct 
A No. Not in this station. 


Q What is the distance from the platform to the 


roadbed? Do you know? 


If you fell off a platform downto the roadbed, how 
much would you fall? 


A From the platform onto the roadbed is four 


Q There are two steel rails from the trains 
running on, and that's on the roadbed? 

A Yes. 

Q Is there also an electrified third rail? 

A Yes. : 

Q If somebody touched that rail, what would 
happen to them? 

A Could be fatal. 

Q Would you examine the plans for the Franklin 
Avenue station. 

A Yes. O.K. 

Q What is the width of the platform on that 
station? 

A The width of the platform on this station is 
20 feet, four inches. 

Q Are there areas on that platform where the 


platform is a smaller width? 


the center of the platforms, you have smaller widths at each 
end. 
Q What are the widths on each side of the stairs 
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A Yes. Where you have your stairways, and -in 
A The side of the stairs are 5'11". 


Q And again, the distance if yon fell off a 
platform onto the roadbed; what is the standard measurement 
going “wn? 
A It's a standard four feet from the top of 
the platform. 
Q Is there any concession established, shown on a8 


your drawing on the Franklin Avenue station? 


How about the 110th Street plans? 


Also shows a newsstand. 

And that's the only stand shown? 

Yes. 

MR. McMAHON: I would like to have these marke 
for Identification. 

THE CLERK: Draving depicting the 110th Strewt 


station, west branch of the IRT Broadway Seventh 


A There is a newsstand shown on the mezzanine 
of this station. 
g 


Avenue line marked for Identification as Defendant's 


Exhibit A. 
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Drawing depicting the Franklin Avenue station 
of the Brooklyn IRT Transit Company marked fcr 
Identification as Defendant's Exhibit B. 

MR. JORDON: No objection, your Honor. 

MR. MeMAHON: I offer these in evidence. 

TEE COURT: Yes. Mark them. 

TEE CLERK: Documents marked for Identificatio 
as Defendant's Exhibits A and B now received in 
Evidence. 

Q You also have plans of other stations? 

A Yes. 

Q Did you bring any typical plan of the BMT 
express station and the local station? 

A Yes. 

Q Could I have those? 


I have -- do you want me to tell you what I 


Q Yes. 
A In regard to the BMT, I have an express 


station which is the Pacific Street station on the Broadway 


Fourth Avenue line. I have a local station which is 23rd, 


on the Broadway line. 


Q Do you have typical IND and express and local 


stations? 
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A Yes. I have the Jay Street-Borough Hall, 
which is a typical IND express station, and I have the 
Sutphin Boulevard station of the Queens INE station, which 
is a typical local station. 


(Indicating) This is the IND. This is the 


MR. MCMAHON: May I have these marked for 


Identification? 


THE CLERK: Drawing depicting the Sutphin 


Boulevard station as indicated , marked for Identi- 
fication as Defendant's Exhibit C. 

Drawing depicting the Jay Street station- 
Borough Hall platform drawing, marked for Identi- 
fication as Defendant's Exhibit D. 

Drawing depicting the 23rd Street Broadway 


line of the New York City Transit Authority, marked 


for Identification as defendants Exhibit E. And 


drawing depicting the Pacific Street station, Broadway 


Fourth Avenue line marked for Identification as 
Defendant's Exhibit F. 
THE COURT: It may be proper for us to take 
a ten-minute recess at this time, as we usually do. 
MR. JORDON: Thank you, your Honor. 


MR. MCMARON: Thank you. 
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(Whereupon, a ten-minute recess was taken at 
12 o'clock.) 

MR. MCMAHON: Your Honor, I am offering into 
evidence these plans of the BMT and IND express and 
local stations. 

THE COURT: Any objection? 


MR. JORDON: Your Honor, I have no objections 


to Exhibit C, D, E and F being admitted into evidence 


THE COURT: I grant the motion. 

THE CLERK: Documents marked for Identificatio 
as Defendant's Exhibit C, D, E and F are now received 
in Evidence. 

BY MR. MCMAHON: 

Q Ge..erally, the descriptions of the width of 
the platforms that you gaye on the IRT would also be true 
of these, except as shown on these plans, they generally 
are 20 feet for an express platform and ten feet for a local 
platform? 

A That is correct. 

Q Could you give us a general description of 
what is the initial IRT, what is the BMT, and what is the 
IND division? 

A The IND division, which was the latest one, 


was opened up in the early 30s, and that was built by the City. 
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The IRT and BMT, both, were in the area of early 1900s, and 
they were built by private corporations. 

If I may add, the IRT was the Interboro Rapid Transit, 
and the BMT was the Brooklyn-Manhattan Transit. 

Q And how vast an area do they cover? 

A They cover four boroughs. 

Q The City of New York? 

A Of the City of New York, right. 

Q The cnly borough that they don't operate in 
is in Staten Island? 

A Pight. Although, we may even add to that. 
They do have the Staten island Rapid Transit now. 

Q That's not an issue in this case. 


A No. 


Q And the Transit Authority does not operate 
Staten Island Rapid Transit? 
They have control cf it. 
They don't. 
They don't. 
Q The roadbed of each of these subway stations, 
the train passes, right? 
A Yes. 


Q And the roadbed has two steel rails and an 


electrified third rail. I think that's all the questions I 


Sharetta-direct/cross 
have. 
CROSS-EXAMINATION 
BY MR. JORDON: 

Q Mr. Sharetta, do you have with you drawincs 
of any other subway stations, apart from the ones which you 
have already testified about? 

A Yes, I do. 

Q What stations do you have plans for? 

A I have plans for the Grand Central station. 
I have plans for Times Square station, and plans for Union 
Square station. 

Q May I take a look at those, please. 

A Yes. Sure. This is one of three. There are 


three portions to that. There is two of Grand Central and 


Q The drawings of Grand Central appear on three 


different drawings? 

A Yes. This would be a plan of street level. 

Q I see -- 

A Up in the street. This is the plan of the 
mezzanine. 

Q And here we have the third drawing on Grand 
Central? 

A Which is the plan of the platforms. 


MR. JORDON: Now, I would like to offer all 
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of these plans into evidence. Do you have any objec- 
tions, Mr. McMahon? 
MR. MCMAHON: No objections. 
THE COURT: Very well. 
THE CLERK: Plans of Grand Central Station 
received in evidence as Plaintiff's Exhibit 5. 


MR. JORDON: And let the record show that this 


is three separate drawings received as Plaintiff's 
Exhibit 5, 

THE CLERK: Correct. 
Q Now, Mr. Sharetta, may I see the plan of Times 


Square station, please. 


A That's these three of Times Square. That's on 
of three, two of then. 
HR. JORDON: Any objection to these, Mr. McMahan? 
MR. MCMAHON: Wo objection. 


MR. JORDON: All right. We have three drawing 


ofthe Times Square station. 


THE CLERK: Three drawings of the Times Square 
station received in Evidence as Plaintiff's Exhibit 
No. 6. 

MR. JORDON: Did your Honor rule that these 
are received? 


Q Now, Mr. Sharetta, the Union Square station, 
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14th Street, Canarsie line. 
Q How many drawings is that? 
A This is just one here. 
Q Now, this drawing is only a portion of the 
Union Square staticn; is that correct? 


A This is only the Canarsie line. That's all 


Union Square. I think the other portions are not called 


Union Square; just 14th Street. 
MR. JORDON: This one we will not use. 
No further questions. 
COURT: Is that all of this witness? 
McMAHON: No further questions. 
COURT: You may step down. 
(Whereupon, the witness was excused.) 


(Continued on next page.) 
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MR. MCMAHON: My next witness is Thomas Stanley 
TROMAS EDWARD STANLEY, having first 
been duly sworn by the Judge, was examined and 
testified as follows: 


THE CLERK: Your full name. 


THE WITNESS: Thomas Edward Stanley. 


DIRECT EXAMINATION 
BY MR. MCMAHON: 

Q Mr. Stanley, in what capacity are you employed 
by the New York City Transit Authority? 

A Assistant Station Supervisor. 

Q In what department? 

A Station Department. 

Q What are the responsibilities of the Station 
Department? 

A Basically to provide and plan for operating 
control facilities for entering and exiting passengers; to 
maintain on a sanitary standard of these areas, to provide 
personnel to man the areas, to the sale and redemption of 
tokens, the collection of this; transportation to Jay Street, 
and the handling and reporting of all accidents and 
occurrences. That's the basic duties of the department. 

Q How many stations are there in New York? 


461. 
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461? 
Including Court Street. 

Q Why do you include Court Street? 

A They maintain it as an active station in the 
count for the number of stations but it's used just for 
filming purposes. It's considered an active station. 

Where you have active transit, it's 460. 

Q Is there a tation supervisor or an assistant 
supervisor for every station? 

A No, sir. 

Q How many stations does an Assistant Station 
Supervisor cover in his area? 

A The Group Assistant Station Supervisor usually 
covers 25 to 30 stations. 

Q What areas does a Station Supervisor cover? 

A A Station Supervisor covers 4 geographic scope 
in our department. We have one to two, three to: four and 
five to eight. One and two is from 59th Street up ta 
Manhattan, three and four is lower Manhattan and part of 


Queens, and five through eight isall OL Brooklyn and part 


of Queens, and the Rockaway line. And the Station Supervisor 


covers -- one to two, one supervisor. Three to four, two 


supervisors, and five to eight, three supervisors. 
Q Do yous have @ report of how pany-: Sie Pooks 


passengers are carried on the Rapid 
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Transit lines of the New York City transit line every day, 
other than Saturday and Sunday. 


A Yes. 


Q Have you got them with you? 


A Yes, I do. 

Q Is this a report that's kept in your departmen 

A Yes, sir, we receive it in the Accounting 
Department and we maintain it in our files. Our railroad 
clerks take hourly readings and supply it to the Accounting 


Department. 


MR. MCMAHON: I would like this marked for 
Identification. 

THE CLERK: Two pages entitled Notes on Hourly 
Passenger Traffic Study, March 1975, marked for 
Identification as Defendant's Exhibit G. 


MR. JORDON: No objection. 


MR. MCMAHON: I offer this in evidence, your 


THE COURT: Mark it. 
THE CLERK: Document marked for Identification 
as Defendant's Exhibit G now received in Evidence. 
Q This report shows what the approximate numbers 
of passengers that are carried on a week day in the -- 


A Approximately three and a half million passengers 
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On an average week day. 

Q What are the rush hours in the subway? 

A Generally, from 7 o'clock a.m. to 10 a.m., 
and from 4 p.m. to 7 p.m. 

2 Are there circumstances in which stations can 
be ove-;crowded which can't be anticipated by the Transit 
Authority? 

; A If there is an unusual occurrence, an accident, 
a special event that we were unaware of that could cause 
overcrowding, yes, but usually it's generally because of 
some accident, fire or something of that nature. 

Q Your department, though, if there is -- Madiso 
Square Garden has a special event, you make provisions to 
handle the crowd? 

A Yes. 

Q But there are occasions where overcrowding 
occurs that you can't anticipate? 

A Yes. 

Q Do you know of cases where passengers have 
fallen to the roadbed and been injured? 

A Yes, sir. There is a report that we receive 


annually from the SAfety Department that indicated in the 


fiscal year '74 -'75, 522 people fell from the platforms 


to the road>ed. 
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Do you have that report with you, sir? 
Yes. (Handing document to attorney.) 
MR. MCMAHON: I would like to have this marked 
for Identification. 
THE CLERK: New York City Transit Authority 


Rapid Transit Public Incidents, Annual Report for the 


Piscal Year 1974-1975, marked for Identification as 
Defendant's Exhibit H. 
MR. JORDON: No objection. 
THE COURT: Mark it. 
THE CLERK: Document marked for Identification 
as Defendant's Exhibit H, now received in Evidence. 
Q In addition to this report which shows acciden 
on the transit system, and people falling off platforms and 
onto the roadbed, your department ‘gets up reports of unusual 


incidents? 


A Yes. We keep a daily -- we get daily reports 
from the field on what we call UO's; usual occurrences or 
incidents on the station, including incidents or robberies, 
and we provide a daily report that is distributed throughout 


the Authority. 


Q Do you have some of those daily reports with 


Yes, I do. Tuesday, May 4th through Friday, 
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May 7th, inclusive. 

MR. MCMAHON: I won't take them all, but I 
will take the top ones. I would like to have this 
marked for Ie itification. 

THE CLERK: Two-page report entitled Consolidated 
Summary of Station Operations Covering 24-Hour Period, 
Ending at 11:59 P.M., Day, Friday, Date 5/7/76, marke 
for Identification as Defendant's Exhinii I. 

MR. JORDON: No objection. 


MR. MCMAHON: Offer this in Evidence. 


THE COURT: Mark it. 


THE CLERK: Document marked for Identification 
as Defendant's Exhibit I now received in Evidence. 

MR. MCMAHON: That's all I have of this witness. 

THE COURT: Any questions? 


MR. JORDON: No cross, your Honor. 


THE COURT: You may step down. 

(Whereupon, the witness was excused.) 

MR. MCMAHON: I was having another witness the 
I had planned to put on next, but he hasn't arrived 
as yet. So I'm going to take Mr. Peter Cilla as 
the next witness, your Honor. 


THE CLERK: Face the Court, please, and raise 


your right hand. 
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PETER CILLBA, having first been duly sworn by 
the Judge, was examined and testified as follows: 
THE CLERK: Your full name. 
THE WITNESS: Peter Cilla. 
DIRECT EXAMINATION 


BY MR. MCMAHON: 


Q Mr. Cilla, what is your position with the Transit 
Authority? 

A Director of Concessions. 

Q How long have you been employed by the Transit 
Authority? 

A 25 years. 

Q In what department, sir? 

A Department of Real Estate and Concessions. 

Q Is there a distinction between the real estate 


and the concessions? 


A There is now -- one concession is underground 
jobs, and the real estate is above the ground shops. 
Q On how many stations -- 


You heard Mr. Stanley testify that there are 460 


active stations on the transit system? 


A Yes. 
Q On how many stativ-ns are there concessions? 
A Approximately 59. 
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Q Did you make up a report for me as to the 
inventory for rented concession space? 

A Yes, I did. 
Q This is the report (indicating) ? 
A Yes. 

MR. MCMAHON: Mark it for Identification, 
please. 

THE CLERK: Booklet entitled Inventory of 
Rented Concession Space, BMT, IRT and IND line, marke 
for Identification as Defendant's Exhibit J. 

MR. JORDON: No objection. 


MR. MCMAHON: I offer this in Evidence, your 


THE COURT: All right. 
THE CLERK: Document marked for Identification 
as Defendant's Exhibit J now received in Evidence. 
Q Mr. Cilla, referring to this report, how many 
concessions spaces would be on the Grand Central Station? 
A Be on the Grand Central Station? 
Q How many concession spaces dd. you have rented 
on the Grand Central Station? 
A The Grand Central Station, including the 


shuttle area? 


Q Would you count the number of concession spaces 
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on the report that you have on the Grand Central. 


A 
shop. 

Q 
how many. 

A 


Q 


The Grand Central Station, we have one donut 


I would -- Just the total number. Just count 


Twelve units. 


Do you believe that you have other stations 


in the subway with more than that? 


A 
Q 
space is? 


A 


No, sir. 


In any. event, this shows what the concession ~- 


This would be the inventory of registered 


concession space. 


A 

Q 
right to sell 
system? 

as 


Q 


Does this report include newsstands? 

No. | 

Who is the contractor for newsstands? 
Ancorp Services, Incorporated. 

Does Ancorp, Incorporated have an exclusive 
newspapers and periodicals on the transit 
Yes, they ass 

By contract? 


By contract. 


Did you prepare a report for me as to the 
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location of the newsstands on the New York City transit 


system? 


A Yes, I did. 


Is this the report (indicating) ? 
That's it. 
MR. MCMAHON: I offer this for Identification. 


THE CLERK: List of Ancorp, Inc. newsstands 
for Identification as Defendant's Exhibit A. 
MR. JORDON: No objection. 

Could you tell me what the numbers here signif 


That is the numbers that the Ancorp people 


For identification of it? 
Yes. 


(Continued on next page.) 
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MR. MCMAHON: I offer this in Evidence, your 


THE COURT: Mark it. 
‘THE CLERK: Document marked for Identification 
as Defendant's Exhibit K now received in Evidence. 
Q How many active newsstands are there on -- 
A 162. 
Q If these plaintiffs wanted a newsstand made 
available to them, could they obtain a newsstand? 
A If they go through Ancorp, I believe they could. 
Q Do you know whether Ancorp wrote a letter 
indicating that people could have a newsstand made available, 
for them? 
A I believe I saw one. I saw a letter to that 
effect. | 


THE CLERK: Letter dated March 6, 1975, mailed , 


by Ancorp National Services, Inc. to Hon. John Deroos, 


marked for Identification as Defendant's Exhibit L. 


MR. JORDON: No objection. 


MR. MCMAHON: Offer in Evidence. 

THE COURT: Mark it. 

THE CLERK: Document marked as Defendant's 
Exhibit L for Identification now received in Evidence. 


Q Of the 460 stations of the New York City Transit 
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System, would you Say that relatively few of them have 


concession areas that are rented? 


A Well, there is only -- 1 tolg you before, 


there was about 59 stations, 


Q 59 stations out of 460? 


A Right. 


Q DO you or to your knowledge, does the 


contractor or the newsstand, in any way, censor the news- 


Papers or periodicals sold at these newsstands as to their 


political contents? 
A No, they don't. 
—Q And you don't? 
A No. 


Q Do you know anybody in the Transit Authority 


that does? 


A Nobody. 


Q How much revenue does the Transit Authority 


derive from the newsstands? 
A $250 ,000, 


Q And how much does the Transit Authority derive 
‘ 


from all the concessions? 


A Between seven million dollars and eight million 


dollars a year. It is around that figure. 


Q Is anyone permitted to come on the transit 


line and sell products, including newspapers, without a 
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concession contract from the Transit Authority? 
A No, sir. 
Q To your knowledge, do people sell products 
on the Transit Authority without permission to? 
A Yes. I know they do. 


Q Does this affect the concessionaires? 


A If they sell the same lines of items like 


flowers, belts, whatever. 
Q Do you ever receive complaints what conces- 
sionaires? 
v4 


A Yes. 

Q Only where they are selling these same product 

A Usually, the same product. Sometimes others, 
too, because of the crowds that gather around. 

Q Do you or your department have personnel on th 
stations of the Transit System to supervise? 

A No. 

Q In your opinion, if petitioners and others wer 
allowed to enter upon the Transit System to sell newspapers, 
would that affect the newsstand concessionaires and other 


concessionaires? 


asking for an opinion. The question asked for an 


MR. JORDON: Objection, your Honor. This is 
opinion, and the witness is not qualified as an expert. 


Cilla-direct 
He is asking for opinion testimony here. 


THE COURT: Find out what his background is 


Mr. Cilla, you are the Director of Concessions? 
Yes ° 
Q You are the person who supervises all the 


concession contracts in the Transit Authority? 
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A That's correct. 
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Q You have been there 25 years? 
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A That's right. 
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Q When the concessionaires complain to you when 
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people are soliciting on the station, you meet and talk 


individually with the concessionaires? 


A Oh, ves. 


Q You negotiate their contracts with them? 
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A That is true. 
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Q So you can make an opinion as to whether or 


not theirinterest would be adversely affected by people 


Pree se 
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selling newspapers on the subway? 

A It would affect the business, yes. 

Q I ask again, if petitioners or others were 
allowed to enter upon the Transit System to sell newspapers, 
vould that affect the newsstand concessionares and other 


2 


concessionaires? 
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MR. JORDON: Renew my objection, your HOnor. 

This is not the scientific or specialized knowledge 
witness. The only thing, this is referred to in 


Rule 702 of the Rules of Order as being proper of 


subject of expert testimony. The witness is being 
asked for an opinion as to the effects of selling 
these newspapers, upon news dealers in the subway 
system. This is not a proper subject of expert 
testimony. He has not testified that he has had 
any complaints concerning the sale of newspapers in 


the subway system, and simply has had no basis laid, 


no foundation laid for this type of speculative opini 


that this witness is being asked to give. He is 


being asked te testify as to what would have been 


the conditions which prior testimony shows he has 
never before experienced. 

THE COURT: Objection is overruled. 

MR. MCMAHON: Thank you, your Honor. 


Mr. Cilla, concessionaires have complained to 


Yes. 
About the people soliciting in the subway? 
That is correct. 


Are there any other concessions on the Franklin 
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Avenue Station IRT? 


A There might be just a newsstand. Nothing 


Q Are there any concessions on the 110th Street 
station IRT, Seventh Avenue line? 

A Probably one newsstand, and you want to consider 
the advertising concession? 


Q Do you consider it an advertising on the 


All advertising is a concession item, yes. 
But it's net a space item. 

A No. Not a space item. 

Q Are you familiar with the Port Authority Bus 
Terminal on Eighth Avenue between West 40th and West 4lst 
Street, Manhattan? 

A Yes. 

Q When were you last at the bus terminal? 

A Three weeks ago, I believe. 

Q How many stores or concession units is there 
in that terminal? 

A Roughly speaking, I would say about 30. 30 
units. 


On three floors, did you say? 


And I think there's parking on the roof, if 
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I recall. 

Q Is there -- in your opinion, is there any 
place in the subway that is comparable to the Port Authority 
Terminal, as far as concessions go? 

A No. 

What kind of concessions are found in the 
Port Authority? 

A Practically all types. You have donvt shops, 
snack bars, sit-down restaurants, bowling alleys, two OTB 
betting parlors, a perfume shop, drug store, ladies wear, 
mens wear. 

Q Bars, too, that sell liquor? 

A Yes. 

Is there any bowling alley in the subway? 
sir. 
OTB parlors in the subway? 
sir. 
sit-down restaurants in the subway? 

A sir. 

Q When you were over in the Port Authority Bus 
Terminal, did you notice a manager's office? 

A I think there was one on the second floor, if 


I recall. 


Q Did you notice a police office? 
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A Yes. There was a police office. 

Q While you were in the bus terminal, did you 
notice policemen patroling the bus terminal? 

A Yes. 

MR. MCMAHON: That is all the questions I have 
for Mr. Cilla. 
CROSS-EXAMINATION 
BY MR. JORDON: 

Q Mr. Cilla, 7 believe you testified that you 
had sometimes received complaints from concessionaires 
concerning sales by unlicensed vendors in the subway system; 
is that correct? 

A That is right. 

Q Have you ever received a complaint concerning 
individuals selling copies of the Militant newspaper? 

A No, sir. 

Q Have you ever received a complaint concerning 
individuals selling copies of the Young Socialist newspaper? 

A No, sir. 

Q Now, didyou testify that you either now or in 
the past also worked in the Reai Estate Department? 

A Yes. 

Q And did you testify that the Real Estate 


Department covers above-ground stores as opposed to below- 
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ground stores? 
A True. 
Q Where would those above ground stores be? Are 


they connected with the subway systems? 


A They are connected with the old IRT and BMT 


lines in the stores. In the middle, they have controls in 
the station. They are adjacent to the controls. 

Q Those are stores that are on street side? 

A Outside, yes. 

Q Do they include newsstands? 

A Yes. 

Q Did you ever have any complaint from the above- 
ground news dealers about people selling newspapers on the 
sidewalk? 

A 

JORDON: No further questions. 
COURT: Is that all of this witness? 
McMAHON : I have two more witnesses, your 
Honor. 
THE COURT: You may step down. 
(Whereupon, the witness was excused.) 
MR. MCMAHON: I have a Transit Authority 
Police Captain as my next witness. 


THE COURT: You have a what? 
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MR. MeMAHON: IZ have a Transit Authority, Police 


Captain as my next witness, and I have another witness 


after that. I was wondering whether we are going to 


adjourr * Lunch or will we go on. 
it might be well to adjourn 
for lunch. We will adjourn then until say 2:15. 


a 


MR. MCMAHON: Fine. Thank you, your Honor. 


THE COURT: Very well. 
(Whereupon, a luncheon recess was taken at 


me) 
ene 


AFTERNOON SESSION (2:15 p.m.) 

MR. MCMAHON: Your Honor, I would like to call 
as my ney. wicness Police Captain Walter Mickulas. 

THE CLERK: Face the Court, please, and catae 


your right hand. 


| been duly sworn by the Judge, was examined and testifi da 
as follows: 

| THE CLERK: Your full name. 

THE WITNESS: Walter Daniel Mickulas. 

THE CLERK: Take the stand, please. 

DIRECT EXAMINATION 


BY MR. MCMAHON: 


| 
| WALTER DANIEL MICKUULAS, having first 
| 


Q Mr. Mickulas, in what capacity are you employed 
by the New York City Transit Authority? 

é, Transit Police Captain. 

Q How long haves you been . » employed? 

A Eleven vears., 


ia) Have you held the rank of Patrolman, Sergeant 


and Lieutenant? 

A Yes, I have. 

Q What is the function of the Transit City Police 
Department? 

A To prevent crime, to apprehend offenders, to 


aid in tne passenger flow, and to provide safety for the 
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passencers therein. 


Q 
A 
Q 
station? 
A 


Q 


What is the size of the Transit Police Force? 
Approximately 3,000 men. 


Is there a transit patrolman assigned to every 


No, there is not. 


Do you have any charts showing the employment 


of the members of the Transit Police Force during the various 


hcurs that they are assigned to the Police Force? 


A 
of manpower. 


Q 


Yes, I do have charts concerning employment 


Could I see them? 
{Documents handed to Mr. McMahon.) 


MR. MCMAHON: I would like these two charts 


marked for Identification. 


; 
THE CLERK: ‘Iwo-page assignment chart marked 


Identification as Defendant's Exhibit M. 


MR. JORDON: No objection. 
THE COURT. Mark them. 


MR. MCMAHON: I offer this in evidence, your 


THE CLERK: Document marked for Identification 


as Defendant's Exhibit M now received in Evidence. 


Q 


These charts -- it shows that on the First 


HI Sh Nate dares 
Platoon, there are 14 sintions eovered by two patrolmen, 
there are 17 stations covered by one -- there are 17 patrol- 


men covering one station each, there are 30 patrolmen coverin 


on. 
What is the hours of the First Platoon? 


A Midnight to eight o'clock in the morning. 


two stations, 23 patrolmen covering three stations, and so ; 


Q The Second Platoon. What are the hours for 


A Eight a.m. to four p.m. 

Q This shows that, for example, that there are 
six stations which are covered by six patrolmen. There are 
six patrolmen covering six staticns; is that correct? 

A That's correct. That would mean 36 stations 
involved, six men involved for 36 stations. 

Q What are the hours of the Third Platoon? 

A Four p.m. to midnight. 

Q That shows there are 15 patrolman covering six 
stations each? : 

A Right. 

Q And there are lesser numbers, according to that 
chart. So that there aren't patroimen available at each 
station to supervise plaintiffs if they are selling news- 


papers under certain rules and regulations for the Authority? 
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A We do not have sufficient manpower provided 
for ohseivetion or supervision of these people. 

Q In the event of that, a patrolman on one of 
these platoons that is covering six sations should make an 
arrest, that takes him away from the station; doesn't it? 

A It does. 

Q What happens then? 

A His entire post will be picked up by an 
adjoining post, which would, in effect, double the covering 
stations at a time. 

Q Do people peddle merchandise and newspapers on 
the subways without permission? 

A They do. 

Q Do you know if passengers complain about such 
peddling? 

A I do. 

Q Do you know of any other applications made 
to the Authority for similar permission to what these plain- 


tiffs are seeking? 


A Yes. We have received requests to distribute 


or peddle literature on the subway system. 
Q Can you name any group? 
A The Hare Krishna group, Muhammed Speaks. 


Thank you. 
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If newspapers are sold in the manner proposed by 
plaintiffs, that is, walking about, holding newspapers and 
engaging in a sales talk, could this interfere with the flow 
of passenger traffic? 

MR. JORDON: Objection, your Honor. This is 
calling for a speculation and an opinion. 

THE COUR'T: Yes. 

You may ask nim if in any situation that occurred, 
but I will sustair the objection as to the framework 
of the question. 

Q If someone stands at the end of a stairway 
where passengers are coving down to catch a train and there 
is someone standing there holding up a newspaper and trying 
to engage in a sales talk, could that block somebody trying 
to reach a train? 


A Yes, it could. 


Q Are you familiar with the Fort Authority Bus 


Terminal on Eighth Avenue between West 43th and West 41st 
Street, Manhattar.. 
A tT an, 
Q Do you know anything abcut the policing of 
that bus terminal? 
Yes, I do. 


Could you tell me what you ‘.nowaout the policing 
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MR. JORDON: Objection, your Honor. There is 
no foundation for this. I suggest that the witness 
has not testified as to how he knows <’,ut the 
etlicing of it, whether he's observed it. 
THE COURT: Yes. Reframe your question, counsed. 
Q Captain, have you been at the Pore Authority | 
Bus Terminal? 


Yes, I have. 


Q Have you seen patrolmen patrolling the area? 
A 


Yes, I have. 

Q And you spoken to superior offices; i: the 
Port Authority Police? 

A Not recently. 

Q Not recently. 

Do you know if there are closed circuit TVs covering 
the Port Authority Bus Terminal? 

A Yes. They do have. 

Q In the subway, is there a closed circuj* TV? 

A Not at this time. 


MR. McMAHON: Thank you. That's all I have. 
CROSS-EXAMINATION 


BY MR. JORDON: 


Q Captain Mickulas, you testified that you } .ew 
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of complaints received from passengers concerning the ped- 
Gling of merchandise; is that correct? 

A That is correct. 

Q Do you remember specific complaints that you, 
personally, received? 

A I do not personally receive the complaints. 

I served in the capacity as a Communications Officer for 
Chief of Patrol. During that time, letters to the Chief 

and others would be routed through me and I would investigate 
the specific condition and prepare a reply for the Chief of 
the Department to these people concerning the incident. 

Q Would these be letters from passengers that 
were concerned about something that had happened in the 
system? 

A Most likely, yes. Although I couldn't verify 


what the status of the person sending the letter was. 


Q Did you bring any of those letters with you 


today? 
A No, I did not. 
Q Do you recall seeing any letters concerning the 
sale of newspapers? 
A Specifically, no. 
MR. JORDON: No further questions. Thank you, 


Captain. 
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Mickulas 
(Whereupon, the witness was excused.) 
MR. MCMAHON: As my final witness, I would 
like to call Mr. Frederick Wilkinson. 
THE CLERK: Face the Court, please, and raise 
your right hand. 


FREDERICK DOUGLAS WILKINSON, J Rie, 


having first been duly'sworn by the Judge, was examine 
and testified as follows: 
THE CLERK: Your full name. : ; 
g 


THE WITNESS: Frederick Douglas Wilkinson, Jr. 


THE CLERK: Take the stand, please. 


DIRECT EXAMINATION — 
BY MR. McMAHON: 

Q Mr. Wilkinson, in what capacity are you 
employed by the New York City Transit Authority? 

A I am the Executive Officer for Passenger 
Services at the New York City Transit Authority. 


Q Pursuant to the Port Authority's law, if I may 


read Section 1201. 


Section 1201 of the Public Authorities Law: = 


"The Chairman of such Board shall be the 


Chairman cf Metropolitan Transportation Authority, 
serving ex officio. 


"He shall be the Chief Executive Officer of 
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the Authority and shall be responsible for the dis~ 

charge of the executive and administrative functions 

and powers of the authority, but eh shall be empowered 

t delecate any one or more of such functions or 

powers, including, without limitation, that of appoint 

ment, discipline, and removal of officers and 
employees, to cne or more executive officers appointed 
by the Board.” 

Are you one of these executive officers that 
have been designated hy the Chairman pursuant to that 
statute? 

A I am. 

Q Cou'd you tell me, please, what your function 
is as Executive Officer for Passenger Services? 

A My function is to deal with all of these matter 
which relate to the delivery of our service to the passengers 
in terms of the comfort of the service, the reliability of 
the service, the courtesy of the service and the safety cof 
the service. 

Q You were aware that the Transit Authority has 
adopted rules reculating the rules of the Transit Authority 
System? 


A I am. 


Q One of those rules bar peddling on the New York 
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City Transit System. In your opinion, as such Executive 
Officer, could you give me the rationale or the policy why 
peddling is prohibited by rules of the Transit Authority? 

A Well, when I think of the term peddling, I 
think of the system solicitation and solicitation in any 
active form in the subway system, in my opinion, is not a 
wise murse of action, because it does two basic things. 
Number one, I think it impedes the flow of traffic, and 
number two, I think it imposes on the passenger the obligatio 
to make decisions when corfronted by a solicitor, that within 
the system a passenger shouldn't have to make. 

I think if a passenger wants to make a purchase of 
something within our system, they have it right there, and 
therefore they can go to these facilities and make their 
purchases. 


Q. So that it would be, in essence, our passengers 


are captives when somebody else comes 2round, walking throughqut 


the system peddling, not -- 
MR. JORDON: I must object, your Honor. Counse 
is testifying here. 
THE COURT: Yes. That may be a conclusion. 
If you say what he finds, and that is all. 
MR. MCMAHON: I think Mr. Wilkinson has answered. 


I wanted to get the whole point across. 
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THE COURT: You may ask him if you frame your 
question appropriately. 

Q Well, where someone is waiting for a train, 
the headways and the subways are not very long; are they? 

A During rush hours they averagearound two to 
three minutes. 

Q And even at the longest wait in the subway -- 

A It would be approximately a half hour. 

Q That would be the longest. That would be late 
in the evening? 

A That is correct. 

Q Is there any facilities in the Transit Authorit: 
that like in the Port Authority Bus Terminal, where they 
have waiting rooms with seats where people wait maybe hours 
for buses? 

A People wait for trains on the platforms, and 
so some of the benches are used, but it is not an enclosed 


area. 


Q It is not comparable to a waiting room ina 


railroad station? 


MR. JORDON: Objection, your Honor. Counsel is 


THE COURT: You may say what the situation is. 


Well, you do not have, as such, waiting rooms? 
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A The closest thing that would have to be, would 


be some of the elevated structures. We do have the rooms 
where people sit. Those are semi-enclosed areas. 

Q How many would you say could be seated there? 

A I would take a guess. This is only a guess, 
I just don't know exactly. I would say a maximum of nine to 
ten people. This is the exception, rather than the rule. 
The rule is that we don't have waiting rooms, we have platfo 

Q Would the solicitation of a person standing on 
the platform waiting for a train, the primary purpose of him 
being there -- 

MR. JORDON: Objection, your Honor, again. 
This is testimony by counsel. 
THE COURT: Yes. You are getting into conclu- 

sions. You call it a primary pr~pose. You may ask h 

what happened. What he notes to any situation. 

Q What is the primary function of the New York 
City Transit Authority in its — what is its corporate 
purpose? 

A It's corporate purpose is to employ a means 
of transporting the people that use the system. 

Q And is the purpose of -- when the passengers 
pay, how much do they pay to enter the transit system? 


A They pay during the regular period, they pay 
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50 cents. However, for the elderly, for the handicapped, 


during certain hours, on weekends and during certain holidays 


they ride the system in the case of the buses, for half fare, 
and in the case of the subways, they can have a round-trip 
full fare, which effectively is a half fare each way. 
Q So that when persons enter the Transit System, 
they pay a fare to do so? 
A Yes. 
It's not open to the general public to walk in? 
- JORDON: Objection, again, your Honor. Thi 
is for the witness to testify 
MR. MCMAHON: I think his is pretty much -- 
you will concede that they paid fares to come in? 
THE COURT: Probably you can almost take a 
judicial notice that they pay fares. 
MR. MCMAHON: True. Strictly, maybe my questio 
wasn't that pertinent, but it's an obvious question. 
That is all I meant by my statement. 
Q When a person does pay the fare, he gets -- he 
pays it with a token which says one fare? 
A That is correct. 
Q What odinari’y the man paying that fare is 
expecting transit services; is he not? 


MR. JORDON: I must object to that, your Honor. 
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Mr. Wilkinson, despite his qualifications -- 
THE COURT: You probably may ask him what he 
is entitled to. 
MR. McMAHON: Yes. 
Q Mr. Wilkinson, what is the person entitled to 
when he rides che subway? 
A Well, I think the patron is entitled to a coupl 
of those; access to the system. I think he's entitled to 
a situation under which if he has to wait for a train he 
should be able to wait for a train without being approached 
by people. I think he is entitled to a situation where there 
is no solicitation, whether ‘t's the sale of merchandise or 
the procurement of handouts. Then, I think he's entitled to 
board the train, and I think he's entitled to ride that train 
without any kind of solicitation. I think he is entitled 


to debark from that train and to walk from that train to the 


exit, and not to be subject to any active solicitation. sag 


are the things to which I think he is entitled. 
MR. MCMAHON: That's all. Thank you. 
CROSS ~EXAMINATION 
BY MR. JOPSON: 
Q Just a couple of questions. 
Mr. Wiiiinson, you have testified that one of the 


policies, which in your view, underlies the regulation 
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concerning peddling. Is that the existence of peddlers in th 
subway system would obstruct passenger flow. Is that an 
accurate summary of what you said? 

A I do not recall the exact words, but the thrust 
is an active solicitation, because in a strict sense, you mus 
think our new systems are run by people who might be peddlers 
disposing merchandise. 

Q What do you mean by “active so2isitation"? 

A Apprevaching & passenger with a request that thew 
buy something or give something or exchange something. 

Q And your testimony was that you felt the 
regulation was needed-in order to avoid obstructing passenger 
flow by such peddling? 

A Not only obstructing passenger flow, but also 
to avoid creating an environment whereby the passenger could 
not have a right to stand on the platform and not be soli- 
cited by any reason. 


Q Focusing a moment on the problem of | 


passenger flow, is it not true that there are a number of ‘i 


areas within the subway system where passengers aren't flowing 
That is, aren't there areas where there are lunch stands, 
sheps, shoeshine stands, corners away from corridors and 
places of that nature where people aren't constantly flowing 


through? 


Wilkinson-czross 91 
A. askinc me, are there concessions 
ana stands in ¢! os vstem, I have to say, ves, but 
also I have to say there th is probably a flow, there is” 
probably acjacency of a passenger flow to those stands. 
But you aren't taking the vosition there are 
passengers flowing over every scuare inch of subtay 
system? 
A Indeed, I am not, sir. 
Q In fact, there are substantial areas of 
subway system where passengers aren't owing over; 
tive answer, 
situations where 
flowing, anc during a non-commission period we would heve 
very few. 
Q What does that mean? "Commission 
Let's say the rush 
MRS 
questions. 
MCMANOI : 
COURT: You ma’ sten down. 


JORDON: a just a foaw cuestions 


Ne te = 


Wilkinson 

rebuttal with Miss Patricia Wright. 
PATRICIA WRIGHT, having been previously 

duly sworn, resumed and testified further as foliows: 
REBUTTAL EXAMINATION 
BY MR. JORDON: 

Q Ms. Wright, in place of selling the Militant 
and Young Socialist by hand in the subway facilities, would 
it be an adequate substitute for you to rent a newsstand in 
a subway station for use in selling your papers? 

A No. 

Q Why not? 

Because-I cannot afford it. 
Well, do you have a job? 
Yes, I have a job. 

How much do you earn? 

A I earn about $90 a week. 

Q And do you have any money left over after you 
pay your basic living expenses? 

A No, I don't. 

Q- Well, do you have any interest -- do you wish 


to sell copies of the New York Times, Time Magazine, and 


the . _1er publications that are sold on commercial newsstands 


A No. I have no interest in selling those others 


Q Why not? 


Wright-rebuttal 93 
A , Because my primary goal to selling papers is 
to sell the Militant and the Young Socialist in order to get 
out the ideas of Socialism, and to convince other people 
of those ideas. . 
Q Now, if you're so interested in getting out 
the papers and your ideas, why don't you give them away 


instead of selling them? 


A Because that would mean I'd have +) pay for 


them, and I cannot afford to pay for them. 
Q In other words, if you check papers out from 
your headquarters and give them away, what would happen? 
A That means I would have to take money out of 
my Own pocket to pay for the papers, and I don't have -- I 
am not able to afford to do that. 
MR. JORDON: Thank you. No further questions. 
CROSS-EXAMINATION 
BY MR. MCMAHON: 
Q Miss Wright, when you went to the subway to 
sell your papers, do you pay fare? 
A Yes, I do. 
MR. MCMAHON: Thank you. No further questions. 
(Whereupon, the witness was excused.) 
THE couRr: Both sides rest? 


MR. MCMAHON: Yes, your Honor. 
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| MR. JORDON: Both sides rest, your Honor. 

MR. MCMAHON: I renew my motion. I would like 
to, your Honor, because of on thefacts and law, the 
plaintiffs have failed to show no right to relief. 

THE COURT: Decision is reserved. 

MR. JORDON : Your Honor, we left open the 
question of whether you would receive a «xamples of 
the papers we are talking about. 

THE COURT: I will allow them. We received 
statements about what the papers cortained, so nee. 
is certainly not objectionable. 


-MR. MCMAHON: Your Honor, I would aiso like to 


move to dismiss, since the jurisdiction here is 


founded on this being a Civil Rights case. While I 
realize the -- 
THE COURT: Will you do this, counsel. I have 


various questions. Include anything in your memorand 
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that you submit, so I will have the whole presentation 


+ Chee 


by you, and that would also apply to the plaintiff's 
attorney, if you have sayetins to submit. 
MR. JORDON: All right, your Honor. Should we 
set a timetable for submituing memoranda? 
THE COURT: Tell me vn much time you need. 
MR. JORDON: When the Court of. Appeals..remanded 
this case, they demanded an expeditious trial, and; thats 


already been four’ 
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95 
months, so I urge your Honor to let us get our briefs 
in promptly, so that we can get the case decided at 
your earliest convenience. | 

THE COURT: What do you say? 

MR. JORDON: In light of the fact that this 
case has already been so prolonged, to set a fast 
schedule for the post-trial briefs in order that you 
will have an opportunity to decide this at your 
earliest possible convenience -- 


THE COURT: I want to be reasonable, c .aseél. 


% 


Off the record. 

(Whereupon, an off the recor?é AiacoantGn was 
held.) 

MR. MCMAHON: i would like at least two weel.s, 
your Honor. 

THE COURT: Well, that is normal. 
MR. JORDON: I am prepare’ to submit either 
first or seconc. It doesn't matter to me. I can. 
submit it in two weeks. 

THE COURT: Well, do you want to ai on his 
brief; is that it? ; 


MR. JORDON: Are you asking for his first, your 


Honor? 


THE COURT: No. Normally, both sides submit at 


“the same time. _ * 


a 


fat 


thy ape on tos. tr Ain” 


MR. JORDON: I would like to respond to his. 
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ywnooes’ a 


brief ° 55 : “oe 9 j ~ 


THE COURT: Suppose we have two weeks, and- pee 


one week for reply. Is.that all right?~ 


MR. JORDON: That is fine. 


COURT: All right. 
JORDON: Thank you. 
McMAHON: Thank you. 
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RASINOWITZ, BOUDIN & STANDARD 
ATTORNEYS AT LAW 


30 EAST 42"9 STREET 


NEW YORK,N.Y. 10517 


Oxroro 7- sake: : 


VICTOR RABINOWITZ ; CABLE: RABOUDIN 
LEONSRD B. BOUOIN : 
MICHAEL. @ STANDARD 430 NATISNAL PRESS BUILOING 
JOAN GOLDBERG 14™ AND F STREETS N.W, 
DORIAN BOWMAN WASHINGTON, O.C. 20094 


(202) 6z8a~<0<e7 
MICHAEL KAINSKY 


K. RANOLETT WaALSTER 
HERBERT JORDAN 


ERIC M. LIZeEAMaAN January 28, 1975 


Certified Mail 
Return/Receipt/Reaquested 


New York City Transit Authority 
376 Jay Street 
Brooklyn, New York 11201 


Chief of Transit Police 
370 Jay Street 
Brooklyn, New York 11201 


Dear Sirs: 


We represent members of the New York Local of the 
Socialist Workers Party. 


As an important method of attenpting to build support 
for their party, its policies and candidates, our clients sell 
copies of The Militant in person on the streets and other public 
places. The Militant is a socialist news weekly which in recent 
years has supported the ideas, policies and candidates of our 
clients’ party. It sells for 25 cents. 


Our clients wish to sell copies of The ililitant from 
time to time in some of the larger subway stations such as 
Times Square and Union Square. The manner of selling would be 
for an individual to display the papers by hand, and to converse 
with persons who pause to purchase or look. Naturally, our 
clients are willing to observe any reasonable regulations as to 
the precise time and place of selling within the stations, if 
any such regulations exist. 


We have advised our clients that the First Am 
guarantees them the right to sell their papers in person i the 


Plaintiffs' Exhibit 3 
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New York City Transit Authority : 
Chief of Transit Police ‘ Jan. 28, 1975 


subway stations, and they desire to do so immediately. However, 
some of our clients have recently attempted to sell The Militant 
in the stations and have been ordered to stop by transit police 

officers. . 


Our clients request that you instruct the transit 
police officers not to interfere with them as they sell their 
papers in the manner described above. As our clients desire to 
avoid further incidents with the officers, thy will not attempt 
to sell papers in the stations for the time being. Please give 
this matter prompt attention and notify us of your action. 


Very truly yours, 
Z a / - r | ray 
[ [OX qGa-—— 


Heroert Jordan 
HJ:sw 


be: Mr. Frark Boehm 
Socialist Workers Party 
70€ Broadway, &th Floor 
New York, New York 10003 


David L. Yunich 


Cnairman and 
Chriet Executive Officer 


: * Lawrence R. Bailey 
Mew York City Leonard Braun 
atin _ William L. Butcher 
iransit Donald H. Elliott 
: ey Justin N. Feidman 
Authori iV Harold L. Fisher 
oe Mortimer J. Gleeson 


= Edwin G. Michaslian 
370 Jay Street Brookiyn, Sew York 11201 Phone 212 852-5000 Eben W. Pyne 


Constantine Sidamon-éristoft 


Jenn G. deRoos 
General Counsel 


February 13, 1975 


Herbert Jordan, Esq. 

Rabinowitz, Boudin & Stendard, Esqs. 
30 East 42nd Street 

Mew York, N. Y. 10017 


Dear Mr. Jordan: 


This is in reply to your letter of January 28th in 
which you request that we advise our Transit Police not to 
interfere with the sale of "The Militant” by your clients in 
certain subway stations. 


The sale of "The Militant" in the manner you propose 
is prohibited by Transit Authority regulations. (21 NYCRR Part 
1051.) Due to the confined space in the subways, a free flow 
of puaisenger traffic must be maintained in order to secure the 
safety of our riders. Your proposed method of sale would inter- 
fere substantially with this traffic flow, and thereby create 
hazardous conditions for subway rideys. 


ry truYYyyo 


{ John Gé de Roos 
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i NO. 720992 I 


NEW YORK CITY 
TRANSIT AUTHORITY. 


RAPED TRANS TT 
sPUBLCIC *"NCTDENTS 


ANNUAL REPORT 


FISCAL YEAR - 1974 - 1975 


“SAFETY DEPAKTMENT 
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NEW YORK CITY TRANSIT AUTHORITY 


OFFICE OF THE FXECUTIVE OFFICER 
LABOR RELATION. “ND PERSONNEL 


W. B. McLaren, Executive Officer 
To: All Concerned 
Subject: Annual Rapid Transit Public Incidents Report--1974-1975. 


The Annual Public Incidents Report for the Fiscal Year 
1974-1975 presents a tabulation and summary of the total incidents 
which have been observed, noted and/or reported by passengers and/ 
or our employees. It shows a continued decrease in frequency. 


It must be noted, that these incidents or occurrences 
nesd not have resulted in personal injury or property damage. 


We experienced an increase of 19 or 54 percent in the 
“Passing Between Train Cars" category. Passengers attempting to 
walk from one car to another when train is moving between stations 
is the prime cause resulting in this type of incident. 


This category was one of the few to show an increase in 
the past fiscal year. 


CUS24{< Lar 
W. B. McLaren 
Executive Officer 


CONTENTS 


NUMBER OF PASSENGERS CARRIED 
NUMBER OF PASSENGER INCIDENTS & FREQUENCY 


MOST PREVALENT INCIDENTS--TRANSPORTATION (Illustrated) 


MOST PREVALENT INCIDENTS--STATION (Illustrated) 
INCIDENT Cys. TEGORIES--BY DIVISIONS 


TEN YEAR COMPARISON PASSENGER INCIDENTS & FREQUENCY-- 
SYSTEM & DEPARTMENT 


GRAPH FOR TEN YEAR COMPARISON OF PASSENGER INCIDENTS 


GRAPH FOR TEN YEAR COMPARISON OF PASSENGER INCIDENTS-- 
FREQUENCY RATES - SYSTEM 


GRAPH FOR TEN YEAR COMPARISON OF PASSENGER INCIDENTS-- 
FREQUENCY RATES - DEPARTMENT 


GRAPH FOR TEN YEAR COMPARISG.:. TOR STAIRWAY INCIDENTS 


MA NEW YORK CITY TRANSIT AUTHORITY 
NUMBER OF PASSENGERS CARRIED 


NUMBER OF PASSENGERS CARRIED ~ 


FISCAL YEAR 1974-1975 
1,076,998, 623 


FISCAL YEAR 1973-1974 
1,095,258, 905 


REDUCTION IN NUMBER OF PASSENGERS 
18,260,282 or 1.7% 


NEW YORK CITY TRANSIT AUTHORITY 
M NUMBER OF PASSENGER INCIDENTS & FREQUENCY 


TRANSPORTATION DEPARTMENT 


FISCAL YEAR 
1974-75 1973-74 DECREASE 
NO, OF INCIDENTS 1,93] 2,399 468 
FREQUENCY 1,79 2,19 40 


STATION DEPARIRERT 


FISCAL YEAR 
1974-75 1973-74 DECREASE 


NO, OF INCIDENTS 3,425 3,753 328 
FREQUENCY 3,18 3,43 PY 


FISCAL YEAR INCIDENTS FREQUENCY 
1974-1975 5,356 3.18 
1973-1974 6,152 5.62 


INCIDENTS REPORTED, ARE OCCURRENCES WHICH MAY OR MAY NOT 
HAVE RESULTED IN PERSONAL INJURY OR PROPERTY DAMAGE. 


KA NEW YORK CITY TRANSIT AUTHORITY 


TRANSPORTATION DEPARTMEN'! 
FIVE MOST PREVALENT INCIDENTS 
FISCAL YEAR 1974 - 1975 


STRUCK BY DOORS j FELL BETWEEN TRAIN & PLATFORM 
2® (BOARDING & ALIGHTING) (SPACE) 


3.46 = 1974-75 — 144 = 1974-75 
4 0 7 = 1973-74 7 211 = 1973-74 


TROT SE mssneseuss GL ITN 


v \ 
oat // 23.4 = 1974-75 ' be 219 = 1974-75 
a | (ah 267 = 1973-74 
7 P ‘: 4 ae 


358 = 1973-74 t* 234 = 1970-75 
- UZ 2.99 = 1973-74 


INCIDENTS REPORTED, ARE OCCURRENCES WHICH MAY OR MAY NOT 
HAVE RESULTED IN PERSONAL INJURY OR PROPERTY DAMAGE, 
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iv NEW YORK CITY TRANSIT AUTHORITY 


STATION DEPARTMENT 
FOUR MOST PREVALENT INCIDENTS 
FISCAL YEAR 1974 - 1975 
STAIRWAYS FALLS ON PLATFORMS 
\// | 
2, 135 = 1974-75 a 3.2: 3: = 1974-75 
2, 295 = 1973-74 4 25 = 1973-74 


MEZZANINE ESCALATORS 
1 2 3 = 1974-75 v 17 3 = 1974-75 
1 8 3 = 1973-74 15 1 = 1973-74 
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INCIDENTS REPORTED, ARE OCCURRENCES WHICH MAY OR MAY NOT HAVE 
RESULTED IN PERSONAL INJURY OR PROPERTY DAMAGE, 
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ix NEW YORK CITY TRANSIT AUTHORITY 


FISCAL YEAR - 1974-75 FISCAL YEAR - 1973-74 
_A B-2 Bel TOT BOARDING Tt Sz EF 
67 85 54 Caught/struck by doors 71 59 

1 Door glass broken 0 1 
3 Fell against train 5 3 
Dragged by train : 7 
Fell between train & platform(space)77 
Platform to train 13 
No Classification 9 


eeececeeesaeee POL A | te ecveseneees IBZ 


ON BOARD 
Thrown-Train Starting 


Thrown-Train Stopping 

Thrown-Train lurched/curve/etc. 

Passing between train cars 

Fell in train (slip,trip,etc.) 

Car Seat 

Class Injury 

Storm Door 

Cab Door: 

Faulty Equipment (struck by) 

Signs 

Crowd or other passenger 19 

Missile 62 
_36 No Classification il 
1006 .-eeee coe DOT AL cccccsvscevee 363 


M NEW YORK CITY TRANSIT AUTHORITY 


FISCAL YEAR 1974-1975 _FISCAL YEAR 1973-1974 _ 
aR B2 Bl Tor. ALI7HTING ‘A B2 BL TOT. 
53 52 35 Caught/struck by doors 35 64 32 131 
26 Train to platform 18 15 14 

Dragged by train 4 3 
Fell between train & platform(space) 22 15 
No Classification 


wcrc ccccercces 81 


TRAFFIC 
Collision--trair/vehicle 
Collision--fixed object 
Derailment (involving passengers) 
Collision--person in roadway 
Collision--person on platform 
No Classificat-on 


..eeR. T. MISCELLANEOUS INCIDENTS.....---eeeseees ° 


STATIONS 
765 641 ; Stairs 
100 105 Platforms 
191 161 Fell/jumped to tracks 
Passageways/ramps/mezz. 
Toilets 
Escalators/Elevators 
Turnstiles-Entrance 
Turnstiles-Exit 
Exit Gates 
Missile 
No Classification 
_0 ae et Ffre & Smoke - Injury 
12530 1020 «BAIS ccvcccceccese TOTAL ceewee Soe eewere 


hw NEW YORK CITY TRANSIT AUTHORITY 


TEN YEAR COMPARISON OF PASSENGER INCIDENTS anp FREQUENCY RATES 
FISCAL YEARS 1965/1966 - 1974-1975 


———ITRANSPORTATION _ ro : 
INCIDENTS | FREQUENCY INCIDENTS FREQUENCY INCIDENTS 
1965-1966 10,493 8.1 3,873 3.0 b, 020 


1966-1967 11,197 8.6 4,058 3.1 #439 
1967-1968 10,275 7.9 3,881 3.0 6,394 
1968-1969 10,355 7.8 4,264 3.2 6,091 
1969=1970 9,749 7.5 4,016 3.1 5,733 
1970-1971 7,984 6.5 3,276 2.7 4,708 
1971-1972 6,154 2,629 2.2 3,525 
1972-1973 6,442 2,680 ; 3,762 
1973-1974 6,152 ‘ 2,399 2.19 3,753 
1974-1975 5,356 1,931 1,79 3,425 


INCIDENTS REPORTED, ARE OCCURRENCES WHICH MAY OR MAY NOT 
HAVE RESULTED IN PERSONAL INJURY OR PROPERTY DAMAGE. 
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M NEW YORK CITY TRANSIT AUTHORITY 


TEN YEAR COMPARISON OF PASSENGER INCIDENTS 
TRAN: 0? “ATION ann STATION DEPARTMENTS 


FISC* . YEARS 1965/1966 - 1974/1975 
11,000 


10,000 


1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 


INCIDENTS REPORTED, ARE OCCURRENCES WHICH MAY OR MAY NOT 
HAVE RESULTED IN PERSONAL INJURY OR PROPERTY DAMAGE, 


Kh NEW YORK CITY TRANSIT AUTHORITY 


TEN YEAR COMPARISON 
TRANSPORTATION anp STATION DEPARTMENTS 
PASSENGER INCIDENT FREQUENCY RATE 
FISCAL YEARS 1965/1966 - 1974/1975 


1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 


Number of Accidents x 1,000,000 ss 
Divided by Number of Passervers Carried ~ Frequency Rate 


iM NEW YORK CITY TRANSIT AUTHORITY 


TEN YEAR COMPARISON PASSENGER INCIDENT FREQUENCY RATE 
FISCAL YEARS 1965/1964 - 1974/1975 


TRANSPORTATION DEP’T, 


1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 
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STATION DEP’T. 
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1966 1967 1968 1969 1970 1971 1972 1973 1974 1975 


Number of Incidents x 1,000,000 


Divided by Number of Passengers Carrie Frequency Rate 
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M NEW YORK CITY TRANSIT AUTHORITY 


STATION DEPARTMENT 
STAIRWAY PASSENGER INCIDENTS 


a FISCAL YEARS 1965/1966 - 1974/1975 
INCID, 
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INCIDENTS REPORTED, ARE OCCURRENCES WHICH MAY OR MAY NOT 
HAVE RESULTED IN PERSONAL INJURY OR PROPERTY DAMAGE, 
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March 6, 1975 


DEFENDANT'S 


cose ae 


rionoradle Jonn G, de Roos 
General Counsel 

New York City Transit Adthart ity 
370 Ja; Street 

‘Brooklyn, New York 11201 


FENGAD Geyenne, 0 3. 


ear Mr, deRoos: 


In answer to your inquiry 2s to the policy observed by 
Ancorp National Services, Inc., with respect to the sale and dis- 
tribution of newspapers, periodicals, etc,, onthe newsstands 
operated by Ancorp National Services, Inc., please be advised 
that the newsstands operated by us directly and the newsstands 
operated by our licensees have accepted, now accept and will 
continue to acceot newspapers, sarod cae: etc, of any political 
social content provided these newspapers and periodicals, etc, 


are not opscene within the meaning of the law. 


Moreover, should any person desire a license to 
m2 of cur newsstands, and should there be one available, | 
hould the proper financial terms be agreed upon, noone ~ 
barred, nor to the best of my knowledge has anyone 
ever been barred, no: do we now bar any proper business arrangement, 


o 
T 


If there is any further information that you may Ccesire 
respect to our policy of operation, please do not hesitate to 


Very truly yours, 


ANCORP NATIONAL SERVICES, INC. 


wo Ht es VED. to 
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[UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


iPAT WRIGHT and JACK LIEBERMAN, 
Plaintiffs, 
-against- : No. 73 € 272 


CHIEF OF TRANSIT POLICE, and : 

CHAIRMAN and MEMBERS OF THE BOARD July J ,1976 
|OF THE NEW YORK CITY TRANSIT ; 
ae 


| Defendants. 


(ee Pce nance 


RABINOWITZ, BOUDIN & STANDARD, ESQS 
Attorneys for Plaintiffs 
HERBERT JORDAN, ESQ 
of Counsel 


STUART RIEDEL, ESQ 


JAMES P. McMAHON, ESQ 
Of Counsel 


| 
| 
| 
! 
| 
| Attorney for Defendaypts 
| 
| 


BRUCHHAUSEN, D. J. 


| This action was commenced alleging violations 
of the plaintiffs' civil rights. The plaintiffs are 


| 
| 
| members of the Socialist Workers Party who have been denied 


i permission to sell socialist newspapers in New York City 


: subway stations. 
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The trial of thie action took place on May 13, 
1976 before this court without a jury. 

The tescimony of the plaintiffs consisted of -- 
two witnesses who testified that they offered for sale to 
the general public, using the facilities of the city 
transit system, newspapers, "The Militant" and "Young 
Socialist." It was testified that in December, 1974, the 
plaintiffs were prevented from selling these papers by an 
unidentified policeman on the Franklin Avenue IRT, 7th 

| Avenue line, and at the 110th Street, IRT, 7th Avenue line. 
The wholesale or bulk price of these newspapers is 17 cents | 
per copy for "The Militant", and 15 cents per copy for the 


"young Socialist.'' The papers are then offered to the 


Party. It was further testified that a newstand rental 


' could not be afforded by the plaintiffs. 


The testimony of the defendants indicated that 
| the platform widths are narrow, between ten and twenty 


| feet wide, that there are four hundred and sixty subway 


"stations in use, that the system carries approximately 
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three and one-half million riders daily, that circumstances 
rise creating over crowding of platforms, that crowds have 
aused accidents, such as falling onto the roadbeds, that 
there are approximately 59 concession stands in present 
peration, and in excess of 162 active newspaper stands, 
nder an exclusive contract with Ancorp National Services, 
Inc., who agree to accept political newspapers for sale, 
that any person including the plaintiffs may apply for a 
license to operate a newstand, if financial terms car be 
agreed upon, that these concessions provide substantial 
irevenue to the Transit Authority, that the police force of 
the system mist cover several stations, that the plaintiffs' 
operations of selling and sales talk with the public would 
lor could interfere with the flow of passengers, that no one 
lis permitted to sell any item because the Authority's rules 
jand regulations are designed for the safety and comfort of 
| 


ithe passengers, and finally the platforms are not designed 


for a waiting room as one would find in the Port Authority 


Bus Terminal. 


The New York City Transit Authority is a public 


| 
{ 
: 


ibenefit corporation which is to operate a public improve- 


iment for the benefit of the people. New York General 


Corporation Law, §3(4). 

The Public Authority Law, §1202 provides that 
the purpose of the Authority is to operate the city-owned 
transit facilities for the convenience and safety of the 
public. 

The general powers of the Authority, among others, 
is to rent space and grant concessions, to fix and collect 
rentals therefrom. It is also empowered to maintain a 
transit police department to preserve peace, prevent crime, 
and dispense unlawful assemblage that obstructs passenger 
passage. 

There is no doubt that the plaintiffs' conduct 
| . sald interfere with the safety and convenience of the 
| public. The plaintiffs by applying for and obtaining a 
newstand would cause no interference to the public, and 
' would be entirely free to offer their papers for sale. 

If the plaintiffs were to prevail, it is conceivable that 
| anyone would be able to use the public stations to offer 


for sale any item for profit, and completely interfere 


: with the free flow of traffic. The Authority certainly 


; has the right and obligation to adopt rules and regulation 


} barring plaintiffs type of operation, all in the interest 


of public safety. To hold otherwise would cause complete 
havoc with the passengers and obstruct their movement to 
and from the trains. Furthermore, the transit is entitled 
to rent space and thereby receive rentals to be used by it 
for its own purposes. The case at bar deals with commer = 
cial distribution. 


The plaintiffs rely heavily upon the case of 


Wolin v. Port of New York Authority, 392 F.2d 83 (2d Cir. | 


1968). That case is clearly distinguishable. The plain- 


tiffs there were using the public area within the terminal 


The case at bar concerns itself with a commercial 
venture, a sale of papers, wherein pclitical views are 
attempted to be discussed upon a narrow station platform, 
This type of activity has been shown by testimony to be 
‘hazardous to the general public. 
| It is conceded by the defendants, that the plain- 


1 


‘tiffs have an absotute right to sell their literature upon 


igsubway stations. However, they have the corresponding 
{ 
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obligation not to engage in activities that may jeopardize 


the safety and free flow of traffic of the public, and 


not to interfere with the right of the defendants to 7 
collect revenue from their leases with newstands and 
concession stands. These are matters of compelling 
state interests which require the Authority to promlgate 
, rules and regulations for the benefit of the public. 

It follows, therefore, that the complaint be 
dismissed, 4 
So ordered. 


Copies hereof will be forwarded to the attorneys 


for the parties. 


Senior U. S. D. J. 
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3h 
RN DISTRICT OF NEW YOR 


PAT WRIGHT and 
JACK LIEBERMAN, 


Plaintiffs, 
- against - 
TRANSIT POLICE, and 
and MEMBERS OF THE NEW 


TRANSIT AUTHORITY, 


Defendants. 


NOTICE IS HEREBY GIVEN that, pursuant to 28 U. S. C. 
§ 1291, plaintiffs Pat Wright and Jack Lieberman appeal to 
the United States Court of Appeals for the Second Circuit 


from the Order entered July 15, 1976, dismissing the Complaint. 


s/ 


HERBERT JORDAN, Esq. 
RABINOWITZ, BOUDIN & STANDARD 
BILL OF RIGHTS FOUNDATION 
Attorneys for Plaintiffs 

30 East 42nd Street 

New York, New York 10017 
(212) OXford 7-8640 


Dated: August 13, 1°.5 
New York, New York 


